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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



Assiniboine & Sioux Tribes of the Fort 
Peck Indian Reservation v. Norton, et al., 

Standing Rock Sioux Tribe v. Norton, et al, 

Three Affiliated Tribes of the Fort 
Berthold Reservation v. Norton, et al, 

Shoshone-Bannock Tribes of the Fort 
Hall Reservation v. Norton, et al, 

Chippewa Cree Tribe of the Rocky Boy's 
Reservation v. Norton, et al, 

Yankton Sioux Tribe v. Norton, et al, 

Osage Tribe of Indians of Oklahoma 
v. United States of America, et al. , 

Crow Creek Sioux Tribe 
v. Kempthorne, et al, 

Omaha Tribe of Nebraska 
v. Kempthorne, etal, 

Oglala Sioux Tribe v. Kempthorne, et at, 

The Confederated Tribes of the Colville 
Reservation v. Norton, et al, 

Wyandot Nation of Kansas 
v. Kempthorne, etal, 

Rosebud Sioux Tribe v. Kempthorne, et al., 

Winnebago Tribe of Nebraska 
v. Kempthorne, et al, 

Lower Brule Sioux Tribe 
v. Kempthorne, etal, 

Prairie Band of Potawatomi Nation 



Civil Action No. 02-0035 (JR) 

Civil Action No. 02-0040 (JR) 
Civil Action No. 02-0253 (JR) 

Civil Action No. 02-0254 (JR) 

Civil Action No. 02-0276 (JR) 

Civil Action No. 03-1603 (JR) 
Civil Action No. 04-0283 (JR) 

Civil Action No. 04-0900 (JR) 

Civil Action No. 04-0901 (JR) 

Civil Action No. 04-1 126 (JR) 
Civil Action No. 05-2471 (JR) 

Civil Action No. 05-2491 (JR) 

Civil Action No. 05-2492 (JR) 
Civil Action No. 05-2493 (JR) 

Civil Action No. 05-2495 (JR) 

Civil Action No. 05-2496 (JR) 
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v. Kempthorne, et ai, 

Te-Moak Tribe of Western Shoshone 
Indians v. Norton, et at, 

Cheyenne River Sioux Tribe 
v. Kempthorne, etai, 

Stillaguamish Tribe of Indians 
v. Kempthorne, etai, 

Iowa Tribe of Kansas and Nebraska 
v. Kempthorne, etai, 

Confederated Tribes of the Goshute 
Reservation v. Kempthorne, et ai, 

Muskogee (Creek) Nation of Oklahoma 
v. Kempthorne, etai, 

Eastern Shawnee Tribe of Oklahoma 
v. Kempthorne, etai, 

Northwestern Band of Shoshone 
v. Kempthorne, etai, 

Red Cliff Band of Lake Superior Indians 
Indians v. Kempthorne, et ai, 

Pechanga Band of Luiseno Mission Indians 
v. Kempthorne, etai, 

Colorado River Indian Tribes 
v. Kempthorne, etai, 

Tohono O'Odham Nation 
v. Kempthorne, etai, 

Nez Perce Tribe, et at , 
v. Kempthorne, etai, 

Passamaquoddy Tribe of Maine 
v. Kempthorne, etai, 

Salt River Pima-Maricopa Indian 
Community v. Kempthorne, et ai, 



Civil Action No. 05-2500 (JR) 



Civil Action No. 06-1897 (JR) 



Civil Action No. 06-1898 (JR) 



Civil Action No. 06-1899 (JR) 



Civil Action No. 06-1902 (JR) 



Civil Action No. 06-2161 (JR) 



Civil Action No. 06-2162 (JR) 



Civil Action No. 06-2163 (JR) 



Civil Action No. 06-2164 (JR) 



Civil Action No. 06-2206 (JR) 



Civil Action No. 06-2212 (JR) 



Civil Action No. 06-2236 (JR) 



Civil Action No. 06-2239 (JR) 



Civil Action No. 06-2240 (JR) 



Civil Action No. 06-2241 (JR) 
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Coeur D'Alene Tribe v. Kempthorne, et ah, 

Ak-Chin Indian Community 
v. Kempthorne, etai, 

Sokaogon Chippewa Community 
v. Kempthorne, etai, 

Gila River Indian Community 
v. Kempthorne, etai, 

Northern Cheyenne Tribe of Indians 
v. Kempthorne, etai, 

Haudenosaunee and The Onondaga Nation 
v. Kempthorne, etai, 



Civil Action No. 06-2242 (JR) 



Civil Action No. 06-2245 (JR) 



Civil Action No. 06-2247 (JR) 



Civil Action No. 06-2249 (JR) 



Civil Action No. 06-2250 (JR) 



Civil Action No. 06-2254 (JR) 



NOTICE OF FILING CORRECTED AND ELECTRONICALLY REFORMATTED 

DECLARATION OF CECILIA MARTINEZ IN SUPPORT OF 

DEFENDANTS' MOTION FOR REMAND AND TEMPORARY STAY OF LITIGATION 

On November 21, 2007, Defendants filed their memorandum of points and authorities 
and other papers in reply to Plaintiffs' memoranda in opposition to Defendants' motion for 
remand and temporary stay of litigation. Defendants' reply papers included the declaration of 
Cecilia Martinez, which was submitted in two parts (because of its size). 

Based on communications between the office of Defendants' counsel and the United 
States District Court Clerk's Office, Defendants' counsel learned after the filing that a technical 
glitch in the electronic court filing (ECF) of the Martinez declaration resulted in the failure of the 
ECF system to stamp the entire declaration, as needed. Also, Defendants' counsel discovered 
that two pages of the Martinez declaration had been omitted inadvertently during the process of 
preparing, transmitting, and finalizing the declaration for filing. 

Defendants hereby give notice that they are filing a corrected and electronically 
reformatted version of the Martinez declaration. They regret any inconvenience to the Court and 
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Plaintiffs as a result of the inadvertent and technical errors. 

Respectfully submitted this 30th day of November, 2007, 

RONALD J. TENPAS 

Acting Assistant Attorney General 

/s/ Jennifer L. Allaire 

JENNIFER L. ALLAIRE 

JASON M. BRUNO 

E. KENNETH STEGEBY 

KEVIN J. LARSEN 

MAUREEN E. RUDOLPH 

JOHN H. MARTIN 

KEVIN REGAN 

MATTHEW M. MARINELLI 

ANTHONY P. HOANG 

CAROL DRAPER 

LAURA MAROLDY 

United States Department of Justice 

Environment and Natural Resources Division 

Natural Resources Section 

P.O. Box 663 

Washington, D.C. 20044-0663 

Tel: (202) 305-0456 

Tel: (202) 305-0434 

Tel: (202) 616-4119 

Tel: (202) 305-0258 

Tel: (202) 305-0479 

Tel: (303) 844-1383 

Tel: (202) 305-3022 

Tel: (202) 305-0293 

Tel: (202) 305-0241 

Tel: (202) 305-0465 

Tel: (202) 514-4565 

Fax: (202) 353-2021 

OF COUNSEL: 

LAWRENCE JENSEN 
PAUL SMYTH 
THOMAS BARTMAN 
ELISABETH BRANDON 
GLADYS COJOCARI 
SHANI WALKER 
Office of the Solicitor 
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United States Department of the Interior 
Washington, D.C. 20240 

TERESA E. DAWSON 

Office of the Chief Counsel 
Financial Management Service 
United States Department of the Treasury 
Washington, D.C. 20227 
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CERTIFICATE OF SERVICE 

I hereby certify that, on November 30, 2007, 1 electronically transmitted the foregoing 
NOTICE OF FILING CORRECTED AND ELECTRONICALLY REFORMATTED 
DECLARATION OF CECILIA MARTINEZ IN SUPPORT OF DEFENDANTS' MOTION 
FOR REMAND AND TEMPORARY STAY OF LITIGATION to the Clerk of the Court, using 
the ECF system for filing, and caused the ECF system to transmit a Notice of Electronic Filing to 
the counsel of record listed on the ECF system for this case. 



/s/ Jennifer L. Allaire 
JENNIFER L. ALLAIRE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



AK CHIN INDIAN COMMUNITY, 

Plaintiff, 

v. 
DIRKKEMPTHORNE, etal, 

Defendants. 



CivU Action No. 1:06CV02245 (JR) 



DECLARATION OF CECILIA MARTINEZ 
IN SUPPORT OF DEFENDANTS' MOTION FOR VOLUNTARY REMAND 

Pursuant to 28 U.S.C. section 1746, 1, Cecilia Martinez, declare as follows. 

i 

1 . I am the Superintendent of the Bureau of Indian Affairs (BIA) Pima Agency, which is 

located in Sacaton, Arizona. I have held this position since April 2006, and I have been employed 
by the Department of the Interior, Bureau of Indian Affairs (BIA) since June 1986. 

2. Attached as Exhibit A are true and correct copies of some of the 2005-2007 
correspondence between the BIA Pima Agency and the Ak-Chin Indian Community. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 
knowledge, information and belief, and that this declaration was executed on November^ 2007. 




i£ 





CECILIA MARTINEZ 
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Branch of Real Estate Services 
Telephone: 520-562-3376/3377 
FAX Niimber: 520-562-1280 



'MS. D 
Ak- 
42501 



Dear 



This i 
from 



United States Department of the Interior 

BUREAU OF INDIAN AFFAIRS 
PIMA INDIAN AGENCY 
P.O. BOX 8 
SACATON. ARIZONA 85247 ' 



MAR S 2007 



Chin 



slia M. Cariyle, Chairman 

Indian Community 
W. Peters & Nail Road 
Maridbpa, Arizona 85239 



vis. Carlyle: 



\u 



in response Id your letter dated February 22, 2007, requesting technical assistance 
(bur office. 



Our office has requested an appraisal for the property which was leased by Renal West Care 
Grou|k in Lot 68, Section 33, Township 4 South, Range 3 East of the Gila and Salt River 
Base and Meridian, Pinal County, Arizona, containing 1 ,0 acres more or less, dated March 1 , 
2007. We have enclosed a copy of the appraisal request, and a copy of the uncertified title 
status report, for your information. j 

In TesSonse to your question regarding agreements in duration of s6ven (7) years or more, 
25 UiS.C. § 81 (b) requires that TVo agreement or contract wan an Indian tribe that 
encumbers Indian lands for a period of seven (7) or more years sHall £><? valid unless that 
agree; ment or contract bears the approval of the Secretary of the Interior or a designee of the 
Secretary." 



Ifyoii 

Sup€ 

562- 



have any questions or wish to discuss this matter further, please contact either the 
Supe(intendent's office at (520) 562-3326 or Larry McKeighen, Acting Realty Officer at (520) 



3376. 



Sincerely, 

W J* DANIELS 1 

r i 

ABTO3S Superintendent 



Enclosures 



rt sally 



Chrono 
iperintartfent Cbrono 
19 Chrono 



hhunohri: 03/07SQQ7 
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United States Department of the Interior 
BUREAU OF INDIAN AFFAIRS 

PIMA AGENCY 
Post Office Box 8 - Sacaron, Aritona H5247 




IN REflUTRSBl TOs 



Real Estate Services 
TEL.: (520) 562-3376/3377 
FAX: (520) 562-1280 

MAY 16 2005 



Honorable Terry O. Enos 
Chairman, Ak-Chin Indian Community 
42507 W. Peters & Nail Road 
Maricopa, Arizona 85239 

Dear Chairman Enos: 

This is in response to your request of May 5, 2005 for a Right-Of-Way Application 
concerning Weatpae Development, Inc. developing a subdivision (Santa Cruz Ranch) 
on the southeast corner of the Ak-Chin Indian Reservation. The proposed project 
involves the realignment of approximately 3.23 miles of the Santa Cruz Wash in 
Sections 15, 22 and 26. Township 5 South, Range 4 East, Pinal County, Arizona, and 
that the realignment is needed to rectify potential flooding issues in the proposed Santa 
Cruz Ranch subdivision. 

Enclosed is a copy of the Right-Of-Way Procedures with Right-Of-Way Application. 

If there are any questions, please contact the undersigned at (520) 562-3326 or Julia A. 
Molina, Real Estate Services, at (520) 562-3376, or Peter Overton, Environmental 
Office, at (520) S62-.3326. 

Stofcerely, \ -> 

Acting Superintendent J 
Enclosure 

cc: With copy of May 5, 2005 Letter. Revolution A-37-06 & January 12, 2004 NMXU, to; 
Stan Webb, Realty Officer, Branch of Real Estate Servioes, Western Region y/ 
Cathy Wilson, Land & Water Resources Officer, Branch of Land & Water Resources, Western Region 
Amy L. Heuslein, Environmental Protection Officer, Branch of Environmental Msmt, Western Region 
Peter Overton, Environmental Specialist, Pima Agency 
Joe Revak, Supervisory Engineer, Branch of Natural Resources, Pima Agency 
Department of Army, Corps of Engineer, A2 & NV Area Office, Attn: Cindy Lester, Chief of AZ 
Section, Regulatory Branch, 3636 North Central Avenue, suite 900, Phoenix, AZ 85012-1939 
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AK-CHIN INDIAN COMMUNITY ,> 

Community Government 

42507 W, Peters & N a l| Road • Maricopa, Arizona 85239 • Telephone: (520) 568-1000 ■ Fax: (52D) 568-4566 



May 5, 2005 



v 3 




dimnFi. Nuvc 




ndeni 



C3 






rmin n. Nuvamso. Superir 
Pima Agency 
P.O Box 8 
Socaton, Arizona B5247 

Dear Superintendent, 

The AW-Chin Indian Community and Westpac Development Inc., are requesting a Righl-of 
Way Application. Westpac Development inc. Is developing a subdivision (Santa Crux 
Ranch) on the southeast corner of the reservation. The proposed project involves the 
realignment of approximately 3.23 miles of the Santa Cruz Wash In Section 1 5, 22, and 
26, Township 05 South, and Range 04 East in Pinal County, Arizona. The realignment 
project 1$ needed to rectify potential flooding issues in the proposed Santa Cruz Ranch 
subdivision. 

Approximately 75 percent of the proposed 1 ,922-acre Santa Crvz Ranch development is 
in the 1 00-year floodplain of the Santa Crux Wash. The Santa Cruz Wash currently does 
not have capacity to contain the 100-year flood event of approximately 12,600cf$. 
Westpac Development is proposing to contain, the 1 00-year flood by canalizing over flow 
onto the AK-Chin Indian Community. The canalization shall lesion the impact in an event of 
the 100-year flood to the Santa Cruz Ranch and eliminate the 100-year floodplain from 
the Ak-Chin Indian Community. The Ak-Chin Indian Community has signed a Memorandum 
of Understanding Agreement (attachment A) with Westpac to start the process of 
applying for a 404 permit and BIA Right-of Way application. 

Please submit a Right of Way Application to the following address 42507 W. Petr" «• 
Noll Road, Maricopo, Arizona B5239 attention Planning and Development Olllm In* 
Community looks forward to your response. 




V 

CO 



Sincerely, 




Ten 1 / CvEnos, Chairman 
Ak-Chln Indian Community Council 



: ' i&*J5 
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AK-CH1N INDIAN COMMUNITY COUNCIL 

42507 W. Peters & Nail Road 
Maricopa, Arizona 65239 
Telephone: (520) 558-1 000 

Resolution No A-37-05 




RESOLUTION OF THE 
AK-CHIN INDIAN COMMUNITY COUNCIL 

A Resolution Requesting a BIA Right-of-Way Application Regarding Santa Cruz 
' Wash, Ak-Chin Ind ian Reservation 

WHEREAS, the Ak-Chin Indian Community (the "Community") is a federally recognized 
Indian Tribe organized pursuant to the Indian Reorganization Act of 1934; 
and 

WHEREAS, the Community is governed by the Ak-Chin Community Council (the 
"Council") pursuant to Its Articles of Association (the "Articles") approved by 
the Secretary of the Interior December 20, 1 961 ; and 

WHEREAS, the Community and Westpac Development Corporation, Inc., ("Westpac*), 
as agent for Anderson and Val Vista 6, LLC and Santa Cruz Ranch. LLC 
(collectively, "Owners") have negotiated a Memorandum of Understanding 
respecting Owners' development of the proposed 1,922 acre Santa Cruz 
Ranch Project located between Murphy and Russell Roads and Val Vista 
and Miller Roads, a copy of which is attached hereto and made apart hereof 
as Exhibit "A"; and 

WHEREAS, the Community has undertaken to cooperate with Westpac in requesting the 
Bureau of Indian Affairs ("BIA") and the Department of Interior to provide 
permanent maintenance easements to the Santa Cruz Project, allowing 
oversight of maintenance of a completed channel and the existing channel to 
carry out maintenance duties and functions; and 

WHEREAS, the partes have determined that part of this process involves a request by 
the Communityfora BIA Right ofWay Application to and for the Santa Cruz 
Wash. 

NOW THEREFORE BE IT RESOLVED, the Council does hereby authorize Ak-Chin Indian 
Community to enter into a request along with Westpac and related Owners, to the Bureau 
of Indian Affairs for a Right of Way Application to and for the Santa Cruz Wash; and 

NOW THEREFORE BE IT FURTHER RESOLVED, that the Chair or Vice-Chair of the 
Community are hereby authorized to execute any documents necessary to complete the 
request for BIA Right of Way Application, 
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C-E-R-T-l-F-l-C-A-T-l-O-N 

Pursuant to authority in Article VIII, Section 1(a), (b). (c), (d), and (m) of the Articles of 
Association of the Ak-Chln Indian Community, approved by the Secretary of the Interior on 
Decembar20. 1W1, by a quorum of 4 members present at a Regular Council meeting held 
on Mav 4. 2005 . al tha Ak-Chln Reservation, Maricopa, Arizona, by a vote of 4 for, Q 
against, Q not voting, and X *bi«nt, tha foregoing Resolution was adopted. 




Terry u^Enos, Chairman 
Ak-Chin Indian Community Council 



ATTEST; 
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MEMORANDUM OF UNDERSTANDING 

This Memorandum of Understanding ("MOU") is entered into this /*k day of January, 2004, by 
and between Westpac Development Corporation, Inc. ("Westpac") as agent for Anderson & Vai 
Vista 6 LLC and Santa Cruz Ranch LLC (collectively, "Owners"), the owners of the proposed 
1922 acre Santa Cruz Ranch Project located between approximately Murphy and Russell 
Roads and Val Vista and Miller Roads, and the Ak-Chin Indian Community ("Ak-Chin"). The 
parties to this MOU acknowledge that its provisions pertaining to the subject matter hereof 
except for Section 8 below, are not intended to be legally binding on either party and are merely 
a recital of the tenuis on which they have reached a mutual understanding and shall proceed in 
good faith to document and execute a forma! definitive and binding Agreement between the 
Owners and the Ak-Chin within a timely manner, section 6 below shall be legally binding when 
this MOU is signed by Ak-Chin. It is in good faith that Owner and Ak-Chin agree with the 
following recitals: 

1. Ownera would be required to cause the engineering firm of Coe & Van Loo 
Consultants, Inc. {"CVL") to cause the plans to be sealed by a registered Civil 
Engineer licensed by the State of Arizona and regulated by the State Board of 
Technical Registration. CVL's insurer shall name Ak-Chin as an additional insured 
under it General Liability Insurance Policy. CVL will maintain In force a two million 
dollar ($2,000,000) Professional Liability policy commonly referred to as "errors and 
omissions* insurance. 

■ 2. Owners will negotiate a maintenance agreement with an appropriately created and 
recognized Flood Control District, Special Purpose. Association, County Special 
Taxing District, or other entity able to pay for and maintain flood control facilities of 
the new and existing channel on Ak-Chin land south of the Union Pacific Railroad 
tracks in the specific area to be Identified on the final engineering plans. 

Ak-Chin will fully cooperate therewith and request the Secretary to provide a 
permanent maintenance easements to such entity, allowing the party selected to 
oversee the maintenance of a completed channel and the existing channel to have 
all necessary and reasonable access to the channel to carry out its maintenance 
duties and functions. 

Owner shall also negotiate an agreement with any existing entities which have 
assumed responsibility for the maintenance of any portion of Ak-Chin's flood control 
facilities. 

■ 

3. Ak-Chin would not be obligated to pay for any costs of obtaining approved plans for 
this floedway channel project, including, but not limited to, the engineering, 
surveying, filing fees, and costs of obtaining Department of Interior (DOI) and/or 
Bureau of Indian Affairs (BIA) approval. ' 
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4, Ak-Chin will not be required to pay for any portion of the construction of this floodway 
channel project or for such modifications to the existing floodway channel as may bB 
required by this floodway channel project. 

5. In order to assure Ak-Chin that they will not bB left with a partially constructed 
channel, Owners will agree to cause an irrevocable letter of credit to be issued in the 
amount of the cost to construct that portion of the floodway channel project on the 
Ak-Chln property and necessary to protect Ak-Chin from any flooding or any liability 
for flooding of adjacent properties which occupies land within the boundaries of the 
Ak-Chln community prior to commencement of construction (the "Irrevocaole Letter 
of Credit"). Should the Owners decide not to renew the Irrevocable Letter of Credit 
thirty-days before Its expiration date, the Irrevocable Letter of Credit can be reduced 
to cash by Ak-Chin.. This Irrevocable Letter of Credit would be required to be issued 
at the time that construction permits are issued to start construction on the portion of 
the floodway channel project located on Ak-Chin land and the final agreement 
between the Parties would indicate under what specific circumstances Ak-Chln 
would have access to funds to be used to complete construction if same is not 
completed by Owners or any successor to any portion of the Santa Cruz project 
Owners will also comply with all bonding, surety or other guarantees required by 
State of Arizona for obtaining and maintaining permit across the State lands involved 
in the project, ahd will furnish Ak-Chin with copies indicating their compliance with 
such requirements. 

6. Owners would agree to take reasonable measures to mitigate Bdverse impacts on 
any adjacent land belonging to Ak-Chin Indian Community during the construction of 
the channel, including, without limitation, possible adverse impacts arising out of the 
construction process itself, tor example, by trucks traveling over adjacent farm land. 
As an exhibit to the final agreement between the partlBs, and prior to construction of 
the channel, the Parties would be obligated to photograph, and/or videotape the 
condition of all potentially affected land areas to assist in later determining if any 
damage was caused to such land and improvements as a direct result of the 
construction activity. 

7. Owners would agree to pay all costs of replanting any crops that are being cultivated 
at the Gme of this floodway channel construction and that may be displaced because 
of the channelization project in the areas of Ak-Chin land as would be shown in a 
map exhibft to be attached to the final agreement Any such payments shall be 
made based upon the fair market value of the crops at the time of construction and 
would only be paid for crops that are actively being farmed at the commencement of 
construction. Further, the Owners agree to pay the actual costs of reconstituting any 
land that may be displaced because of the channelization project to another area of 
the Ak-Chin owned land as indicated specifically in a map exhibit attached to the final 
agreement between the parties. 
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8. Owners agree to reimburse AK-Chin for the full costs of the legal fees Ak-Chin incurs 
from the inception of the discussions on April 30, 2004, until the signing of this 
Memorandum of Understanding. Such fees shall be reasonable and shall be repaid 
to Ak-Chin within 60 days of the signing of this MOU. No reimbursement shall be 
required if the Tribal Council does not approve of this MOU. 

Owners shall then reimburse Ak-Chin for the full costs of any reasonable li<uni (mm 
incurred by Ak-Chin from the signing of this MOU uniii such limn m iiw final 
agreement and approvals are granted for this project by lhn nnimriimmt t* li*mW* 
(DOI) every 30 days as requested. A rough eslim.im uf i.iku>I"U >»njrtl too* *h»* In 
attached as an ejthibit to the final agreement. 

9. Owners and Ak-Chin would allow the Army Corps oF Engineers io huvu rm inrnnunl 
review of the project and the Army Corps of Engineers and the Bureau ol incimn 
Affairs to undertake any legally applicable review as wb)i. 

10. Owners would agree that any homeowner who purchases in Santa Cruz Ranch shall 
ba. at the time of purchasing a home, furnished with a disclosure explaining the 
presence and possible risk of over flight insecticide spraying in the general vicinity 
and shall be required to acknowledge this disclosed activity In writing. Such writing 
shall include a statement by which the homeowner acknowledges the spraying to be 
en activity pre-existing the homeowner's occupancy of the homeowner's property, 
and that the homeowner assumes the risk of any harm resulting from such activity so 
long as Ak-Chin remains in compliance with any State, Federal or Tribal law 
pertaining to the activity. 

11. Ak-Chin shall grant Owners, and its representative agents, employeos nnri 
contractors ell reasonable access ta the property within its Doundnrins rxxninuiwiiii) 
on the data this MOU is signed and continuing until completion "• »hn mn*>wny 
Channel project, as well as any necessary temporary ensotrwinh »"< mhwImMm** >■* 
the channels. Owners shall give Ak-Chin 5 day'R wtiIIkii iuai* n pr»* u* ft»*J a#*«f*ig 
upon the lands within the Ak-Chln boundnrun.. .tint '.imii utiiafwww «<**«#% •> m 
respects with the requirements of Ak-Chin's Righl-ol-t.nify jm«m»i» ny»l*oi *» «l'w*i 
expressly acknowledges that a number of different person* ;nwl imnlitm win iwm*i «<• 
nave reasonable uninhibited access within the Ak-Chln boundary to unmpinin »»■. 
project, Including without limitation Owners, Westpac, their respective onginuonj, 
contractors, surveyors, and various government bodies, and Ak-Chin will allow such 
entities to travel upon and over its land In the course of completing the project. 
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12. The final definitive agreement incorporating these terms must be formalized by a 
Resolution of the Tribal Council and executed by the official tribal council 
representative. Ak-Chin agrees to fully cooperate in processing the application 
through the DOI and the BIA in a timely, professional manner, and a conceptual time 
line prepared by the owner and Ak-Chin shall be attached as an exhibit to this MOU 
shortly after its execution. 

The definitive agreement would be made contingent upon the following occurrences: 

- The State Land Department granting approval of the necessary easements 
for the construction and maintenance of a portion of the floodway channel 
project to be built across State Land; 

- Westpae, on behalf of Owners, receiving zoning approval acceptable to 
Owners for the Santa Cruz Ranch project from all appropriate governing 
bodies; 

- The floodway channel design and proposed maintenance arrangement must 
be approved by FEMA and the Corp of Engineers; and 

- Owners agree that any reasonable legal fees called for under Paragraph 8 of 
this Agreement shall be paid so long as the MOU is approved by Tribal 
Council. 

The parties hereto acknowledge that they have read the above provisions, understand and 
agree with the terms set forth above. 

Westpae Development Corporation, Inc. 
By: 




lte €*rfx*tTit/L Vftc-t ?^W 



The Ak-Chin Indian Community 
By: 
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Department of The Army 
Corps of Engineer 
Arizona and Nevada Area Office 
Attn: Cindy Lester, Chief of Arizona Section, 
Regulatory Branch 

3636 North Central Avenue 

Suite 900 

Phaenix, Arizona 85012-1939 
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"United States Department of the Interior 

BUREAU Or* INDIAN AFFAIRS 

PIMA AGENCY 
Pok Office Box 8 - Saawon, Arizona 8SZ47 



IN IBU RSF6fc TO: 

Real Estate Services 
(520) 56*-3376/3377 



rxght-op-wat fbdcephkes 

A fotaei application for a right-of-way 3 hall be filed with the 
Super Ineandenc, pt»a Agency, Attention: Seal Estate Services. The 
application shall cite the a estate under which it wee filed, she*? 
the width, length and area f« each type of land states, and 
accompanied by* 

' *. Written agreement to comply with all stipulations o£ 
25 CPB. 169. 

b. Haps of definite Location ( two permanent reproducibies 
and four prints), with coajpletc legal Banteritn* 
description. Maps should show breakdown of length 
and area of each type of Indian land crossed i 
i.e., Tribal, allotted lands. 

There should be subscribed on Che uapft of definite 
location, an affidavit executed by the engineer who 
made the survey, and a certificate executed by the 
applicant, both certifying to the accuracy of the 
survey and maps and horn designating by termini and 
length of the line of rout a. 

c. Appraisal report and deposit of right-of-way consideration, 
if not previously deposited. So waiver of paynent required 
per ZS CPR 169.1Z-14 vtll be considered unless specifically 
requested in writing. 

d. Allottees' written consent on For* 3-10Sb in the case of 
aliened land. Tr»M rx-*o/*«#<»K j £ <tr,'M \<*>*<t. 

The appllcanc shell be responsible Jor obtaining the 
landowners' consents ( signatures ) prior to bupmIbbIou to 
seal Estate Services. j" 

e. ArcKa* logical clearance. * 



O) 
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£. Environmental Assessment Report— a brief icaeoKBt of the 
project (Include pertinent data of facilities such as 
po*«r lln* voltage, phase, type of poles; size and type 
of pipe lines whether buried or ans-fac*. etc. 7, location 
of project, terrain of land, type of vegetation, owtwt 
of people Co be served « any expected adverse affect on 
aesthetic value* wildlife, surface or rabsurface water 
soucees, any crossing of existing <w other rtghts-of-'way, 
and plan* for restoration end/or reseedlng of any 
dietiscbed surface (erosion control). 

Conies of Che applicable section* o£ 25 Code of Pedexml fcegtilaclOu, 
Pert 169, n included for your infonsetion. 

If yon nave any qnescioua, please call Keel Estate Sexvleee *t 
(520) 562-3376/3377. 



3E 
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RIGHT OF WAY PROCEDURES 

Application far Right-of-Way 

<25 CFR 169.5) 



m, Rieht-of-Wav Application 

A. Functions at Agency Level: 



G) 



1. Formal appfication shall be filed with the Superintendent, Pima Agency, 

Attention: Real Estate Services. The application shall cite the statute wader 
■ which it was filed, show the width, length and area for each typo of land 
status, and accompanied by: 

a. Written agreement to comply with all stipulations of 25 CFR 169. 

b. Maps of definite location (two permanent reproducibles and four prints), 
with complete legal centerline description. Maps should show breakdown 
of length and ana of each type of Indian land crossed, Le., tribal, allotted 
lands. 

There should be subscribed on the maps of definite location, an affidavit 
executed by me engineer who made the survey, and a certificate executed by 
the applicant, bom certifying to the accuracy of the survey and maps and 
bom designating by termini and length of the line of route, 

c. Appraisal report and deposit of right-of-way consideraiion, if not 
previously deposited. No waiver of payment required per 25 CFR 169.12- 
1 4 will be considered unless specifically requested in writing. 

d. Allottee's written consent on Form F-104b in the case of allotted 
land. 

e. Archeological clearance 

f. Environmental Assessment Report — a brief statement of the project 
(include pertinent data of facilities such as power line voltage, phase, type of 
poles; size and type of pipelines whether buried or surface, etc.), location of 
project, terrain of land, type of vegetation, number of people to be served, 
any expected adverse effect on aesthetic value, wildlife, source or 
subsurface water sources, any crossing of existing or other rights-of-way, 
and plans for restoration and/or reseeding of any disturbed source (erosion 
control). 

Formal environmental impact statement will be required on major projects. 
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IV. Grant of Easement for Risht-of-Way 
A. Frmctions at the Agency level; 

1. Uponsatisf^toryeomphlo^wito 

•will forward the right-of-way packet to the Superintendent for his review and 
approval. 

2, After approval, distribution of the Grant of Easement for Fight-of-Way is 
made to the applicant. 

3. Distribution of the right-of-way consideration to the landowners involved 
will be made depending on the schedule of distribution of the lease 
distribution cleric. 

4, The Agency will forward the approved rightrof-way documents to Land 
Tides and Records Office, Albuquerque, New Mexico for recording. 

V. Actions to complete Riiflu-of-Way (25 CFR 169.16) 

A. Upon conu7leuon of construc^on of right-of-way, applicant shall fotnish Real 
Estate Services with Affidavit of Completion, in duplicate 

B. Agency Real Estate Service will field inspect the site, and report any additional 
damages ear failure of grantee to comply with easement stipulations. The 
Superintendent's rewmmendation for final clearance or farther remedial action will 
be made. • 

C- Upon receipt of the -written report of field inspection, distribution of the halaflce of 
the deposit will be made based on the report, and a letter written to applicant 

B. The affidavit of completion is forwarded to Land Titles and Records for recording. 



Gb 
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The role of the Bureau of Indian Affairs is to review the completed rights-of-way documents, 
service line agreements and leases for conformance with wasting laws and regulations. 

Almost all land, both. Indian and non-Indian, is served by roads, canals, transmission lines, as well 
as other services. Mostofthose services are semces needed and used by Indian tribes and 
individual Indians. Many statutes have given the Secretary and others, duties and powers to grant 
rights-of-way through Indian lands. Specifically, the Act of February 5, 1948, is the statute we 
look to now to grant and process rights of way on Indian land. The 1948 Act authorises die 
granting of rights of way for ALL purposes across both tribal and individual owned Indian land. 
The Secretary in granting rights of way has to have the consent of the tribe and/or the mdividaal 
owners (under some circumstances it is not necessary to have 100% of individual owners). He is 
also authorized to determine the amount of just compensation. The regulations require that the 
consent of the tribes formed under the Indian Reorganization Act (May 1, 1936), and the 
Oklahoma Indian Welfare Act and all other tribes, which have tribal governing bodies, recognised 
by the Secretary. The only instance the Secretary can grant aright of way without me consent of a 
tribe across tribally owned land is if the tribe does not have a recognized governing body. 

A "tight-of-way" is primarily a privilege to pass over another's land, or a privilege which one 
person, or a particular description of persons, may have of passing over the land of another. It 
is nothing more than a special and limited right of use, which does not exist as a natural right, 
but which must be created by a gtant or its equivalent. 

The Bureau's responsibility in making grants of rights-of-way over Indian land stems from 
the United States Government's responsibilities as trustee for the land. Therefore, grants of rights- 
of-way shall be made in such a manner as to discharge properly the responsibilities and obligations 
of a trustee to the owner or' owners of the land; that is, to assure that the rights of die owner or 
owners of the land are protected. 

The regulations (25 CFR 169) are designed to give adequate latitude to act in the best interest of 
the owners in a wide variety of circumstances and situations, which arise at the Agency in 
connection with rights-of-way mattera. 

The Secretary may not grant a right-of-way or renewal for less than the appraisal fair market value, 
plus any severance damages, unless waived in writing by the landowners or their representatives, 
It should be noted that the consideration is stated is not les than the appraisal value, but this is not 
intended to limit or restrict the individual's or tribes in negotiating amounts in excess of the 
appraisal value, Likewise, the term "waived" as used extends to a waiver of all or part. The 
regulations give the authority, with the landowners consent, to waive all compensation, therefore, 
it is also implied that less than the total rampensatiramBybewaived^if 
and other considerations have been negotiated and together compensate the landowner for die 
taking. If all or part of the consderation is waived, reasons for doing so should be clearly stated. 




5. 
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Utilities 

It is the responsibility of the prospective consumer (applicant) to request for power, telephone line, 
sewer, water or other services to their designated homesite, 

The entity providing the services most then provide Real Estate Services with 1) Adequate 
description of the proposed project and sketch showing the general location of the tbute 2) Written 
consent of allotted landowners 3) Application for Righi-of-Way 4) Environmental Assessment 
Report to determine whether or not an Environmental Impact Statement ia required, and 5) An 
archaeological clearance might be necessary If the home site is located on historic properties. 

A service line agreement is used fox furnishing utility services across lands of the owner, 
authorized oecupam or user for ;f)^^ Itdoes not include or extend to lands, 

which are not owned, or not under die authorized occupancy or use. The servicing entity famishes 
Real Estate Services, Pima Agency, with an executed copy of me agreement with a plat or diagram 
showing the location, size, and extent of the line. These are filed with use Superintendent, Pima 
Agency, and do not need to be recorded with Land Titles and Records. 

Ingress or Egress 

The applicant is responsible fbr making sure the property has mgress and egrew rights. The 
Bureau of Indian Affairs Branch of Roads will construct and mai n tain a road only if it on their, 
road system or if the Gila River Indian Community requests 
system. The new criteria are that a road has to serve at least three (3) residences. 

The Bureau of Indian AfMrs must, as a legally responsible trustee protect the rights of owners of 
trust land. Formal right-of-way grants are therefore required in order to property occupy or use a 
right ofway. 



^) 
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nmsnwxKK # i 

AFFLICaiim PCR PHMISSICH TO SOKVEr BOR. RK5IEKDF-mY 



having a residence or principal place of business at 



hereby files an application with the Bureau of Indian 



Affairs, pursuant to the tarns and provisions of the Act of February 5 , 1948 
(6Z Stat. 17s 25 U.S.C. 323) , and to the regulations of the. Department of 
the Interior contained in Title 25, Code of Federal Bcgalations, Part 169 » 
for permission to survey a rigit-of-way fox the following purposes and 
reasons: 



Across the following described Indian lands 



The applicant uaderatands and hereby eaqareesly agrees to indamify the 
United States, the owners of the land, and occupants of the land, against 
liability far loss of lie, personal injury and property dvoage occurring 
because of survey activities and caused by the applicant, his employees, 
contractors and their employees, or subcontractors and their employees. 



Cft 
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W- 2 



IN MEENESS WHERE OP, , «—_____ h* 8 «u«d. 

this instrument to be eaoecuted this day of \ 19 . 



HXnSSS M»EUCHW 



wejsess 



{ ) WriLtteaa ccosent of the l&adswoevs. 

( ) artdanee a£ good faith atti finanffiaJ responsibility, 

( ) Double estimates damages. 

C ) Stata n*rtlflpri cmjx arate cfearger or articled of iacccpaetttlm. 

( ) Partif-taJ copy of resotntifln or bylws of the exa parat ic m aqthociatng 

the ff'H^q af the aaplicstioft. 
( ) Stats certificatien that the applicant is aatbceiaad in tiie Stats 

V&SX& tbB l and is loc a te d 
( ) PErtiflfri eoprof tb» artid«s o£ partnership or associatiaft. 
( ) Other. . 



Case 1:06-cv-01897-JR Document32-2 Filed 11/30/2007 Page 24 of 27 



wissismm # 2 

UNITED ETTKni S 

DEPARTMENT OF 1HE INIEKK&. 

SKEW OF BDLflN AFFAlBS 

SXKEB«J*r OF LANDOWNERS TO ACrEMPAWT APFLICKTIOS 

Km resmsssm to msbe sucte* 

Date 

Identification No. fc Name 

(A]! lot. No«> Maoe, Tribal Raf. No! , etc) 



The undersigned owner (s) of said land hereby consent to the granting of 

farmlssiao. to surrey only . (It is wM3erstood that i*ie» the right-o*-^5jr 
ocatloA iB definitely estabiahed that the applicant will submit fosnmi 
application, for a right-of-way ia accordance; -with, current laws and 
regulation.) this ctajsent haa been, negotiated on the follcwlng tem» and 
conditions: ^____ 



Witnesses: Owners: Date Signed: 



(Use reverse aids of this sheet if additional apace ia needed for the owner's 
signatures. If this consent involves Tribal land, it should be by resolution.) 




? 
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RIGHT-OF-WAY APPLICATION 



COMES NOW THE APPLICANT 



°* - '. , r This day 

of ^ 19 , who hereby petitions) me Bureau of Indian 

Af&irs and respecrftury files under me terms and provisions ofthe Act of Februarys, 1948 
(62 Stat 17; 25 U.S.C 323), trad Code of Federal Regulations, 25 CFR 169, an application for 
A ^-^__— ____„-_____ right-of-way for Ifae following purposes and reasons; 
(tern of years) 



Across the following described land (Easement description): 



Said right-of-way to be in length* m 

width, and in sia_ (or area), as shown on attached map of 

definite location, 

SAID APPLICANT DOES HEREBY UNDERSTAND AND EXPRESSLY AGREE AS 
FOLLOWS: 

(a) To construct and tOBJntain the right-of-way in a workmrolflrn — iano— :. 

(b) Topsyproiiiptiy— ldama_^andc^^ 

pursuant to 169.4, detennined by the Secretary to be due the landowners and 
aut hori zed users and occupants of me land on account of the survey, granting, 
construction and maintenance of the right-of-way. 

(c) To if-dexrmify me landowners and aumorizoi usere and occu|«tt^ agai^ ^ 
liability for loss of life, personal injury and property damage arising from me 
construction, maintenance, occupancy or use of me Irnds by the applicant, his 
employees, con trac t ors and their employees, or subcontractors and raeir 
employees. 




V 
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(d) To restore the lands as nearly as may be possible to 1hek original conditioo iipoo 
the completion of construction to the extent compatible wim the purpose tor 
which the right-of-way was granted. 

(e) To clear and keep clear the lands within the right-of-way to the extent 
compatible wiui the purpose of the right-of-way; and dispose of all vegetative 
and other material cat. uprooted or otherwise accuimilaM during construction 
and maintenance ofthe project, 

(f) To take soil and resources conservation protection measures, iocludmg weed 
control, Mfticlaadcm-eredby ftorightHtrf-way. 

(g) Todoevery&mgreaimQaiitywin^ 

near the lands to be occupied under aterigbi-of~way. 
(h) To build and repair such roads, fences and trails as may be destroyed or mjnted 

by coosmicrion work and to build and naintftmnecessaiy arid suitable crossings 

for all roads and trails that intersect the works constructed, tnamtahwd or 

operated «nd« the ri^st-of-way, 
(I) TWurmrevocaticaortarmm^ 

tkr as is reasonably possible, restore me land to its origirtal condition, 
(j) To at ail times keep the Secretary informed of its address, endiaeaseof 

corporations, of the addresses of id principal officers, 
(k) IThat me in^ttcam win not mterfere wffi 

authority of me landowners for any purpose artdiaecBiststentwimmepriawny 

purpose fer wmch the right-of-way is granted. 

SAID APPLICANT FURTHER. STIPULATES AND EXPRESSLY AGREES AS 
FOLLOWS: 

To conform and to abide by all applicable requi r ement s -with respect to the right-of-way herein 
applied for. Applicant agrees to conform to and abide by the rules, regulations, and 
requirements contained in Code of Federal Regulations, Tide 25 Indians, Fart 169, as amwidnri. 
and by reference includes such rules, regulations 
to tin same effect as if the same were herein set out in foil. 



Sjm. 



Applicant 



Dated:. 
Attest: 



© 
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Tom S-I04b (| Q 

(Rev fi/73) TOUTED STATES 

DEPARTMENT 07 THE INTERIOR 
BUREAU OP IHDIAH AfFAXRS 

STATKMEHI OP OWNERS OF ALLOTTED INDIAN LANDS TO ACCOMPANY 
APPLICATION POR RICHT-07-VAT 



_Agency # _ 



Allotment No. Allottee 

Description ^ ' 



The undersigned ovner(i) of said land, heteby give(a) penaiaaion to make aurveya 
of (end content* Co the grant Itig of)* e right-of-way £or_ 



(etate purpoae) 

_«■ contemplated by the Application of 



aa ahovn on the attached bap, 
(Heme and Address ) 
on payment of $ . , • , and ether good and valuable conaideretlon. 



Other term* or cemnetita (if applicable) i_ 



Witnesoai Ovnera Interest 



90 





























. 































































































♦Strike out non-applicable itea* 



pllcable iteaw —7 



Case 1:06-cv-01897-JR Document 32-3 Filed 11/30/2007 Page 1 of 21 



(ZD 



UNITED STATES 

CODE 

ANNOTATED 



Title 25 
Indians 
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Cfcu 8 



RIGHTS-OP-WAY 



25 §324 



Poeolo laadf aa must also toe the beae- 
fldadee and f ai-do. State <tt K M- «x 
r«l. State HJpliway C9nu»is«ietn v. C S.. 

IB proceeding to condemn for nigtnp*.T 
parpenes laada of PoeMo Indians in Kew 



Mexico, United State* most be Joined a* a 
defendant and ft Federal district court is 
the proper hrw to try and determine 
tie respective rights of toe ponies. Id. 



§ 323. Rignte-of-way for all purposes across any Indian 

lands 

The Secretary of the Interior be, and he is empowered to grant 
rights-of-way for all purposes, subject to such conditions as be may 
prescribe, oyer and across any lands now or hereafter held is trust 
by the United States for individual Indiana or Indian tribes, com- 
munities, bands, or nations, or any lands now or hereafter owned, 
subject to restrictions against alienation, by individual Indiana or 
Indian tribes* communities, bands, or nations, including - the lands be- 
longing to the Pueblo Indians in New Mexico, and any other lands 
heretofore or hereafter acquired or set aside for the -use and bene- 
fit Of the Indians. Feb. 5, IMS, c. 45, § 1, €2 Stal 17. 

H3*tex£ea2 Start* 



jSKeeOta Date, Section 7 of Act Feb. ft. 
IMS pwrided that section e 333-32$ aiiaJJ 
not become epetatire until 80 day* utivr 
FeU. B. DNS. 



Xerl*Iath* HUte-ir: FVw frtjHMaHre 
liiKtorr sad purpose at Act Pah, 5, W&, 
*«s 1W6 !XS.Coda Coag^errice, p. less. 



Votaa «* Deeiainma 



Indiana esMO, 

Vailed States €=340. 

QJ£. Indiana f f W, 28 at eeq. 

CJ.S. Onttad States It 3&-40- 



i. xbmncr at aeaoleitiaa 

Peelilo Indian leade mar fca acquired 
by cofldemnattea proceeding*! br negotia- 



tions with tb« Secretary ef ti>e Interior 
and hy cooperation betireen the various 
heada at the axecntlve department, state 
«».«.« rei. State HiRhw.y CouualE- 
•fen t. U &■, K.CJKJ&WOT, 148 F-Supp, 
SOS. 



tfSL> 



§ 324. Same; consent of certain tribes; consent of individual 

No grant of a right-of-way over and across any lands belonging 
to a tribe organized under sections 461-473 and 474-479, of this title ; 
section 473a of this title and sections S68a and 862 of Title 48; 
and sections 501-509 of tills title, shall be made without the con- 
Bent of the proper tribal officials, Rights-of-way over and across 
lands of individual Indians may be granted without the consent of 
the individual Indian owners if (1) the land is owned by more 
than one person, and the owners or owner of a majority of the in- 
terests therein consent' to the grant; (2) the whereabouts of the 
owner of the land or an interest therein are unknown* and the own- 
ers or owner of any interests therein whose whereabouts are known, 
or a majority thereof, consent to the grant ; (8) the heirs or devisees 

T.85VJLtA^-l« 241 
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25" § 324 INDIANS Ol ft 

of a deceased owner of the land or an interest there** have not been 
determined, and the Secretary of the Interior finds that the grant 
•will cao*e no substantial injury to the land or any owner thereof; 
or (4) the owners of interests in the land are bo numerous that the 
Secretary finds it would be impracticable to obtain their consent, 
end alBO finds that the grant will cause no substantial injury to the 
land or any owner thereof. Feb. 5, 1948, c. 46, 9 2. 6 2 Stat 18. 

Xdbnoy «*«w«««wu Indiana «s=M; CJ.S. InflJUaiB «»,««* •*<»■ 

§ 325» Same; payment and disposition of compensation 

No grant of a right-of-way shall be made without the payment of 
such compensation as the Secretary of the Interior shall determine 
to be Just. The compensation received on behalf of the Indian own- 
ers shall be disposed of under rules and regulations to be prescribed 
by the Secretary of the Interior. Feb. 5, 1948, c. 45, § S, 62 Stat. IB. 

jutaur mMnmmi Jadtaa «=*M. ISO)! CJ.S. Indiana II », 88 et awt., 9* at m«, 

§ 326. Same; laws unaffected 

Sections 823-828 • of this title shall not in any manner amend or 
repeal the provisions of the Federal Water Power Act of June 
10, 1920 <41 Stat, 1065), as amended by the Act of August 26, 1986 
(49 Stat. 888), nor shall any existing statutory authority empower- 
ing the Secretary of the Interior to grant rights-of-way over Indian 
landB be repealed. Feb. 5, 1948, c. 45, § 4, 62 Stat. 18. 

xjimzr *■*•**»*« »M**w <C=>10; K«4*aMe Wata** «s3j CJ.S. Indians $1 », 
28 et b*4,; CJ.S. SUtifcable Wate*g 1 10 et me*. 

HifttoriosJ. K«te 

BrimsoM t» BEaxt. 33»e FeSetaj Wat« tin. w»» ttdestsnatec as tia Vadanl 

Pow Aot at Jane SO. 1MS0 (41 Stat. ?ww Art *r aeoeton TMa. of TIO» IS. 

1033), ma anteated by tfca.Art of Aopuft ComaerratlAB, aaS U tf aa rt& td genecallr 

SO, 1985 (49 Stat. &38), rsfrwad telsttt t« chapter 12 at TltlaW. 

§ 327. Same; ap^cailoiiforgrantbydepaxiineittoTagenoj 

Rights-of-way for the use of the United States may be granted 
under sections 328-328 of this title upon application hy the depart- 
ment or agency having jurisdiction over the activity for which the 
rightrof-way is to be used. Feb. 5, 1948, c 45, $ 6, 62 Stat 18. 

XUkjox xciweaeca* Indians «sOfil CJ.S, IttflUtna 11.19, 28 et Be*. 

§ 328. Same; nrtes and regulation* 

The Secretary of the Interior is authorised to prescribe any neces- 
sary regulations for the purpose of administering the provisions of 
sections 823-827 of this title; Fee. 5, 1948, e. 45, § 6, 62 Stat 18. 

XJfcxKxy ithww i United States «=>41; OJJ9, Wttd States S 41. 
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(1) If the Area Director and the Hop! 
Tribe concur on all or part of the pro- 
posed conservation practices in writing 
in a timely manner, those practices 
concurred upon may be immediately 
implemented. 

(2) If the Hopl Tribe does not concur 
on all or pare of the proposed conserva- 
tion practices in a timely manner, the 
Area Director will submit in writing xo 
the Hopl Tribe m. declaration of non- 
concurrence. The Area Director will 
then notify the Hopi Tribe In writing of 
a. formal hearing to be held not sooner 
than IS days from the date of the non- 
concurrence declaration. 

(i) The formal hearing on non-concur- 
rence win permit the submission of 
written evidence and argument con- 
cerning the proposal. Minutes of the 
hearing will be taken. Following the 
hearing, the Area Director may emend, 
alter or otherwise change his proposed 
conservation practices. Except as pro- 
vided in § 168.17(d)(1) of this section, If 
following the hearing, the Area Dlrec- 
. tor altered or amends portions of his 
proposed plan of action, he will submit 
those individual altered or amended 
portions of the plan to the Tribe in a 
timely manner for their concurrence. 

(ii) In the event the Tribe falls or re- 
fuses to give its concurrence to the 
proposal at the hearing, then the im- 
plementation of such proposal may 
only be undertaken in those situations 
where the Area Director expressly de- 
termines in a written order, based upon 
findings of fact, that the proposed ac- 
tion is necessary to protect the rights 
and property of life tenants end/or per- 
sons awaiting relocation. 

§168,18 Appeals. 

Appeals from decisions issued under 
this part will be in accordance with 
procedures in 25 CFR part 2. 

} 1S3JL9 Information collection. 

The information collection require- 
ment's) contained in this regulation 
have been approved by the Office of 
Management and Budget under 44 
U.S.C- 3501 et seq. and assigned clear- 
ance number 107WW27, The information 
is being collected in order to ascertain 
eligibility for the issuance of a grazing 
permit. Response is mandatory in order 
co obtain a permit. 



§169.1 

I>Jm*T 169— RIGHTS-OF-WAY OVER 
INDIAN LANDS 

Set, 

IN .1 Definitions. 

16! .!l Purpose and scope of regulations. 

16$.3 Consent of landowners t» ' grams of 

right-of-way. 
lSf.4 Permission to survey. 
1G i,5 Application for right-of-way. 
161.6 Maps. 
18 U Field notes, 
161.1) Public survey. 
16 1.9 Connection with natural objects. 
It 1.10 Township and section lines. 
M Ml /vnuavit and certiflcate- 
i#M2 Consideration for right-of-way 

grants. 
1*1.13 DOW damaBBS- 
iqs.H Doposit end disbursement of consider* 

atlon and damagsa, 
149.15 Action on application. 
1<9.16 Affidavit of completion. 
V 9,17 Change of location. 
If9.il Tenure of approved right-of-way 

grants. 
189.19 Renewal of right-of-way grants. 
1)9.20 T«wnnwrclnm of right-of-way grants. 
Ip9.2) Condemnation actions involving indi- 
vidually owned lands. 
]bS.Z2 Service lines. 
19.23 Railroads, 
\H,U Railroads in Oklahoma. 
1 58.25 OU and gas pipelines. 
lpS.£S Telephone and t*2*grapb ltaca: radio, 
television, and other communications fe- 

CiHtiBS. 

! 86.37 Pwwer projects. 
6S.2S Public highways. 

AvTHOKrTY: 5 U.S.C. |ai: 62 Stat. 17 (25 
J.S.C. 323— 32s), and other acts cited In the 
ext. 

SOURCE; 33 FR 19803, Dec. 27, 1986. uxueaa 
itherwlse noted. Redesignated at 47 FR 13327. 
4sr. SO, 1982. 

ilSft.l Definitions. 

As used in this part 168: 

(a) Secretary means the Secretary of 
the Interior or his authorized rep- 
resentative acting under delegated au- 
thority. Before proceeding under these 
regulations anyone desiring a right-of- 
way should inquire at the Indian Agen- 
cy, Area Field Office, or other office of 
the Bureau of Indian Affairs having im- 
mediate supervision over the lands in- 
volved to determine the identity of the 
authorised representative of the Sec- 
retary for the purposes of tints part 189. 

(b) Individually owned land means 
land or any interest Therein held in 



» 
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trust by the United States for the ben- 
«&t of individual Indiana and land or 
any Interest therein held by individual 
Indians subject to Federal restrictions 
against alienation or encumbrance, 

(c) Tribe means a tribe, band, nation, 
community, group or pueblo of Indians. 

(d) Tribal land means land or any in- 
terest therein, title to which is held by 
the United States in trust lor a tribe, 
or title to which is held by any tribe 
subject to Federal restrictions against 
alienation or encumbrance, and in- 
cludes such land reserved for Indian 
Bureau administrative purposes. The 
term also includes lands held by the 
United States in trust for an Indian 
corporation chartered under section 27 
of tha Act of June 18, 1934 (48 Stat, BBS; 
25 U.S.C, 477). 

(e) Government owned land means land 
owned by the United States and under 
the Jurisdiction of the Secretary which 
was acquired or set aside for the use 
and benefit of Indians and not included 
in the definitions set out in paragraphs 
(b) and (d) of this section. 

i 169.2 Purpose and scope of regale.- 
tions. 

(a) Except as otherwise provided in 
i 1,2 of this chapter, the regulations in 
this part 168 prescribe the procedures, 
terms and conditions under which 
rights-gfcway over and across tribal 
land, individually owned land and Gov- 
ernment owned land may be granted. 

(b) Appeals from administrative ac- 
tion taken under the regulations in 
this part 199 shall be made in accord- 
ance with part 2 of this chapter. 

(c) The regulations contained in this 
part 169 do not cover the granting of 
rights-of-way upon tribal lands within 
a reservation for the purpose of con- 
structing, operating, or maintaining 
dams, water conduits, reservoirs, 
powerhouses, transmission lines or 
other works which shall constitute a 
part of any project for which a license 
Is required by the Federal Power Act. 
The Federal Power Act provides that 
any license .which shall be issued to use 
tribal lands within a reservation shall 
be subject to and contain such condi- 
tions as the Secretary of the Interior 
shall deem necessary for the adequate 
protection and utilization of such 
lands. (1S-U.5.C. 797(e)), In the case of 



(Fb 
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trl >al lands belonging to a tribe orga- 
nic ed under the Act of June la. 1994 (48 
St it, 984), the Federal Power Act re- 
qu res that annual charges for the use 
of such tribal lands under any license 
iSS ued by the Federal Power Commis- 
si! n shall be subject to the approval of 
th t tribe (16 U SC. 803(e)). 

§1)83 CvnBas&t of landowners to 
grants of right-of-way. 

a) No right-of-way shall be granted 
over and across any tribal land, nor 
shall any permission to survey be 
ist ued with respect to any such lands, 
without the prior written consent of 
ft, m .tribe. 

J>) Except as provided In paragraph 
(c of this section, no rtghtrof-way shall 
be granted over and across any indlvid- 
ui lly owned lands, nor shall any per- 
mlssion to survey be issued with re- 
ject to any such lands, without the 
pi lor written consent of the owner or 
o» inters of such lands and the approval 
oi the Secretary, 

(c) The Secretary may Issue permls- 
si on to survey with respect to, and he 
nay grant rights-of-way over and 
a sross individually owned lands with- 
oit the consent of .the individual In- 
d an owners whan 

(1) Tha individual owner of the land 
o ' of an interest therein is a minor or 
a person non compos mentis, and the 
Sscretary finds that such grant will 
c luse no substantial injury to the land 
c r the owner, which cannot be ade- 
q .lately compensated for by monetary 
damages; 

(2) The land is owned by more than 
c ne person, and the owners or owner of 
9 majority of the interests therein con- 
9 snt to the grant: 

(3D The whereabouts of the owner of 
t is land or an interest therein are un- 
i nown, and the owners or owner of any 
interests, therein whose whereabouts 
i re known, or a majority thereof, con- 
sent to the grant; 

(4) The heirs or devisees of a deceased 
c wner of the land or an interest therein 
1 ave not been determined, and the $ec- 
i stary finds that the grant will cause 
io substantial injury to the land or 
i ny owner thereof; 

(5) The owners of interests in the 
1 and are so numerous that the Seo 
i etary finds it would be impracticable 
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to obtain their consent, and also finds 
that the grant will cause no substan- 
tial Injury to the land or any owner 
thereof. 

[36 Pfc 14183, July 3l. MT1. Redesignated at 47 
FK 13327. Mar, 20. UBZ] 

i 169,4 Permission to survey. 

Anyone desiring to obtain permission 
to survey for a, right-of-way across in- 
dividually owned, tribal or Government 
owned land must file a written applica- 
tion therefor with the Secretary, The 
application shall adequately describe 
the proposed project, including the pur- 
pose and general location, and it shall 
be accompanied by the written con- 
sents required by S 169.3, by satisfac- 
tory evidence of the good faith end fi- 
nancial responsibility of the applicant, 
and by a check or money order of suffi- 
cient amount co cover twice the esti- 
mated damages which may be sus- 
tained as a result of the survey. With 
the approval of the Secretary, a surety 
bond may be substituted hi lieu of a 
check or money order accompanying 
an application, provided the company 
issuing the surety bond Is licensed to 
do business In the State where the land 
to be surveyed is located. The applica- 
tion shall contain an agreement to In- 
demnify the United States, the owners 
of the land, and occupants of Che land, 
against liability for loss of life, per- 
sonal Injury and property damage oc- 
curring because of survey activities 
and caused by the applicant, his em- 
ployees, contractors and their employ- 
ees, or subcontractors and their em* 
ployees. When the applicant is an agen- 
cy or instrumentality of the Federal or 
a State Government and is prohibited 
by law from depositing estimated dam- 
ages in advance or agreeing to indem- 
nification, the requirement for such a 
deposit and indemnification may be 
waived providing the applicant agrees 
in writing to pay damages promptly 
when they are sustained. An applica- 
tion filed by a corporation must be ac- 
companied by a copy of its charter or 
articles of incorporation duly certified 
by the proper State official of the 
State where the corporation. was orga- 
nized, and a certified copy of the reso- 
lution or bylaws of the corporation au- 
thorizing the filing of the application. 
When the land covered by the applica- 
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tloit is located in a State other than 
thai in which the application was in- 
cor >orated, it must also submit a cer- 
tifl:ate of the proper State official 
the t the applicant is authorized to do 
bus kness in the State where the land Is 
loc ited, An application filed by an un- 
inc >rpor*tad partnership or association 
must ba accompanied by a certified 
coj y of the articles of partnership or 
association, or if there be none, this 
fac c must be stated over the signature 
of sach member of the partnership or 
aw relation. If the applicant has pre- 
vie usly filed with the Secretary an ap- 
oli :atlon accompanied by the evidence 
re? uired in this section, a reference to 
thi data and place of such filing, ac- 
companied by proof of current finan- 
l responsibility and good .faith, will 
sufficient. Upon receipt of an appll- 
made In compliance with the 
regulations of this part 169, the Sec- 
rei ary may grant the applicant written 
pe mission to survey. 

6 1 S9-5 Application for right-vf-way. 

' Vritxen application identifying the 
sp icific use requested shall' be filed in 
dv plicate with the Secretary. The ap- 
pl cation shall cite the statute or Stat- 
utss under which it is filed and the 
wi 1th and length of the desired right- 
of way, and shall be accompanied by 
sa Osfaetory evidence of the good faith 
ar d financial responsibility of the ap- 
plcant. An application filed by a cor- 
pe ration must be accompanied by a 
cc py of its charter or articles of incor- 
pc ration duly certified by the proper 
State official of the State where the 
cc rporation was organized, and a eer- 
ti led copy of the resolution or bylaws 
of the corporation authorizing the fil- 
ing of the application. When the land 
cc vered by the application is located in 
a State other than that in which the 
applicant was Incorporated, it must 
a] so submit a certificate of the proper 
S' ate official that the applicant 1b au- 
fcl orized to do business in the State 
w lere the land Is located. An applies. 
tJjn filed by an unincorporated part- 
m M-ahip or association must be accom- 
p inled be a certified copy of the artl- 
cl as of partnership or association, or If 
d iere be none, this fact must be stated 
o' '«r the signature of each member of 
tie partnership or association. If the 
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applicant has previously filed with the 
Secretary an application accompanied 
by the evidence required by this sec- 
tion, a reference to the daue and place 
of such filing will be sufficient. Except 
as otherwise provided in this section, 
the application shall be accompanied 
by a duly executed stipulation, in du- 
plicate, expressly agreeing to the fol- 
lowing: 

(a) To construct and maintain the 
right-of-way in a workmanlike manner. 

(b) To pay promptly all damages and 
compensation, in addition to the de- 
posit made pursuant to § 169.4, deter- 
mined by the Secretary to be due the 
landowners and authorized users and 
occupants of the land on account of tile 
survey, granting, construction and 
maintenance of the right-of-way. 

(c) To indemnify the landowner? and 
authorised users and occupants against 
any liability for loss of life, personal 
injury and property damage arising 
from the construction, maintenance, 
occupancy or use of the lands by the 
applicant, his employees, contractors 
and their employees, or subcontractors 
and Chair employees. 

(d) To restore Che lands as nearly as 
may be possible to their original condi- 
tion upon the completion of construc- 
tion to the extent compatible with the 
purpose for which the right-of-way was 
granted. 

(e) To clear and keep clear the lands 
within the right-of-way to Che extent 
compatible with the purpose of tha 
right-of-way; and to dispose of all vege- 
tative and other material cut, up- 
rooted, or otherwise accumulated dur- 
ing the construction and maintenance 
of theprpject. 

(f) To take soil and resource con- 
servation and protection measures, in- 
cluding weed control, on the land cov- 
ered by the right-of-way, 

(g) To do everything reasonably with- 
in its power to prevent and suppress 
fires on or near the lands to be occu- 
pied under the right-of-way. 

(h) To build and repair such roads, 
fences, and trails as may be destroyed 
or injured by construction work and to 
build and maintain necessary and suit- 
able crossings for all roads and trails 

chat intersect the works constructed, 
maintained, or operated under the 
right-of-way. 
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ft That upon revocation or termi- 
naton of the right-of-way, the appu- 
can : shall, so far as is reasonably pos- 
8IM5, restore the land to its original 
condition. 

J To at all times keep the Secretary 
rmed of its address, and in case of 
corborations, of the address of its prin- 
ctpil place of business and of the 
nar ies and addresses of its principal of- 
flceVs. 

:) That the applicant will not inter- 
wlth the use of the lands by or 
er the authority of the landowners 
any purpose not inconsistent with 
primary purpose for which the 
right-of-way is granted. 
Wh m the applicant is the U.S. Govern- 
me it or a State Government or an in- 
str imentality thereof and is prohibited 
by Lew from executing any of the above 
stij lulatlons, the Secretary may waive 
thi requirement that the applicant 
agi se to any stipulations so prohibited. 



[33 
FR 



PR 10809, Dec. 27, 1868, as amended as 45 
45810, July 8. 1980. Redesigned at 47 FR 



139! 7, Mar. 30. 1982} 

mm Maps. 

(i) Each application for a right-of- 
wa r shall be accompanied by maps of 
del Inite location consisting of an origi- 
ns; on tracing linen Or other perma- 
nei it and reproducible material and two 
re{ reductions thereof. The field notes 
shi 11 accompany the application, as 
pnvided in 3 169.7. The width of the 
rig ht-of-way shall be clearly shown on 
thi maps. 

( ») A. separate map shall be filed for 
eat h section of 20 miles of right-of-way, 
bu : the map of the last section may In- 
ch de any excess of 10 miles or less. 

(;) The scale of maps showing the 
lui s of route normally should be 2.000 
ftaeC to an inch. The maps may. how- 
evi ar, be drawn to a larger scale when 
neiessary and when an increase in 
scile cannot be avoided through the 
ua i of separate field notes, but the 
act ile must not be increased to such ex- 
tent as to make the maps too cum- 
, be, some for convenient handling and 
fling. 

<1) The maps shall show the allot- 
mi fit number of each tract of allotted 
land, and shall clearly designate each 
tn ct of tribal land affected, together 
wl :h the sections, townships, and 
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ranges in which the lands crossed by 
the right-of-way are situated. 

fi 169,7 Field notao. 

Field notes of the survey shall appear 
along the line indicating the right-of- 
way on the maps, unless the maps 
would be coo crowded thereby to be 
easily legible, in which event the Held 
notes may be filed separately on trac- 
ing linen in such form that they may 
be folded readily for filing. Where field 
notes are placed on separata tracing 
linen, it will be necessary to place an 
the maps only a sufficient number of 
Station numbers So as to make It con- 
venient to follow the field notes. The 
field races shall be typewritten. 
Whether endorsed on the maps or filed 
separately, the Held notes shall be suf- 
ficiently complete so as to permit the 
line indicating the right-of-way to be 
readily retraced on the ground Irom 
the notes. They shall show whether the 
line was run on true or magnetic bear- 
ings, and, in the latter case, the vari- 
ation of the needle and date of deter- 
mination must be stated. One or more 
bearings (or angular connections with 
public survey lines) must bo given. The 
10-mile sections must be indicated and 
numbered on all lines of road sub- 
mitted. 

fi 189.8 Public survey. 

(a) The terminal of the line of route 
shall be fixed by reference of course 
and distance to the nearest existing 
comer of the public survey. The maps, 
as well as the engineer's affidavit and 
the certificate, shell show these con- 
nections. 

(b) When either terminal of the line 
of route is upon unsurveyed land, It 
must be connected by traverse with an 
established corner of the public survey 
if not more than 6 miles distant from 
it, and the single bearing and distance 
from the terminal point to the corner 
computed and noted on the maps, in 
the engineer's affidavit, and in the cer- 
tificate. The notes and all data for the 
computation of the traverse must be 
given. 

5160,© Connection with natural ob- 
jects. 

When the distance to an established 
corner of the public survey is more 



than 
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6 miles, this connection will be 

rnafie with a natural object or a perma- 

nart monument which can be readily 

found and recognized, and which will 

and perpetuate the position of the 

terjninal point. The maps must show 

position of such mark, and course 

distance to the terminus. There 

be given an accurate description 

:he mark and full data concerning 

traverse, and the engineer's affi- 

da\Ht: and the certificate on the maps 

mu st state the connections. 



$ 149.10 Township and section lixu»su 

V 'henever the line of survey crosses a 
to\ nshlp or section line of the public 
sui vey, the distance to the nearest ex- 
ist ng corner shall be noted, The maps 
shi 11 enow these distances and the sta- 
tic 1 numbers at the points of tntersec- 
tio as. The field notes shall show these 
dis cances and the station numbers, 

$14 $.11 Affidavit ajnd certificate. 

(>) There snail be subscribed on the 
mi pa of definite location an affidavit 
exi cuted by the engineer who made the 
suivey and a certificate executed by 
th«i applicant, both certifying to the 
act :uracy of the survey and maps and 
bo h designating by termini and length 
in mUas and decimals, the line of route 
foi which the right-of-way application 
Is nade. 

< 3) Maps covering roads built by the 
Bv reau of Indian Affairs which are to 
be transferred to a county or State 
go rernment shall contain an affidavit 
to the accuracy of the survey, exe- 

i ;ed by the Bureau highway engineer 
charge of road construction, and a 
cei -tificate by the State or county engi- 
ne it or other authorized State or coum- 
efficer accepting the right-of-way. 
stating that he is satisfied as to 



as 
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th ! accuracy of the survey and maps. 



56.12 Consideration for right-of-way 
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3 becept when waived in writing by the 
Lai idowners or their representatives as 
de Skied -in St 69.3 and approved by the 
S« jretary, the consideration for any 
rijhcofvway granted or renewed under 
th s part 169 shall be not less than but 
no t 'limited to the fair market value of 
th t rights granted, plus severance daro- 
ag is, if any, to the remaining estate. 



Case 1 :06-cv-01897-JR Document 32-3 Filed 1 1/30/2007 Page 9 of 21 



§169.13 

The Secretary shall obtain and advise 
the landowners of the appraisal Infor- 
mation to assist them (toe landowner 
or landowners) in negotiations for a 
right-of-way or renewal. 

H5 FR 45910. July 8, 1980. RadeslgnatEd at 47 
FR 139*7, Mw. ao, j»2] 

$169.18 Otfeer damages. 

In addition to the consideration for a 
grant of right-of-way provided for by 
the provisions of §169.12. the applicant 
for a right-of-way will be required to 
pay all damages Incident to the survey 
of the right-of-way or incident to the 
construction or maintenance of the fa- 
cility for which the right-of-way is 
granted. 

Siew.14 D«poait and diabwraeaient of 
consideration pud damages. 

At the time of filing an application 
for right-of-way, the applicant must 
deposit with the Secretary the total es- 
timated consideration and damages, 
which shall include consideration for 
the right-of-way. severance damages, 
damages caused during the survey, and 
estimated damages to result from con- 
struction loss any deposit previously 
made under $ 1KJ.4. In no case shall the 
amount deposited as consideration for 
the right-of-way over any parcel be less 
than the amount specified in the con- 
sent covering that parcel. If in review., 
ing the application, the Secretary de- 
termines that the amounts deposited 
are Inadequate to compensate the own- 
ers, the applicant shall increase the de- 
posit to an amount determined by the 
Secretary to be adequate- The amounts 
so deposited shall be held in a "special 
deposit" account for distribution to or 
for the account of the landowners and 
authorized users and occupants of the 
land. Amounts deposited to cover dam- 
ages resulting from survey and con- 
struction may be disbursed after the 
damages have been sustained. Amounts 
deposited to cover consideration iter 
the right-of-way and severance dam- 
ages snail be disbursed upon the grant- 
ing of the right-of-way. Any part of the 
deposit which is not required for dis- 
bursement as aforesaid shall be re- 
funded to the applicant promptly fol- 
lowing receipt of the affidavit of com- 
pletion of construction filed pursuant 

to § issue. 
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5 1 SB.35 Action on application, 

Upon satisfactory compliance with 
ths regulations in this part 169, the 
Secretary is authorized to grant the 
rtjht-of-way by issuance of a convey- 
an ce Instrument in the form approved 
by the Secretary. Such instrument 
ah ill incorporate all conditions or re- 
st ictions set out in the consents ob- 
fcaned pursuant to S 169.3. A copy of 
su jh Instrument shall be promptly de- 
In ered to the applicant and thereafter 
th s applicant may proceed "with the 
cc nstruction work. Maps of definite Io- 
cs clan may be attached to and incor- 
pc rated into the conveyance document 
b> reference. In the discretion of the 
Sicrstary, one conveyance document 
m iy be issued covering all of the tracts 
of land traversed by the right-of-way, 
oi separate conveyances may be made 
cc vering one or several tracts included 
In the application. A duplicate original 
ccpy of the conveyance instrument, 
prmanent and reproducible maps, a 
ct py. of the application and stipula- 
tiwis, together with any other perti- 
nent documents shall be transmitted 
bj ' the Secretary to the office of record 
fc r land documents affecting the land 
ccvered by the right-of-way, where 
tl ey will be recorded and filed- 

$ '. 68.18 Affidavit of completion. 

Upon th* completion of the constmc- 
ti m of any right-of-way. the applicant 
si all promptly file wirh the Secretary 
ail affidavit of completion, .in dupli- 
es ,te. executed by the engineer and cer- 
ts Eied by the applicant. The Secretary 
si iall transmit one copy of the affidavit 
»» the office of record mentioned In 
5 €9.15. Failure to file an affidavit in 
a« :cordance with this section shall adb- 
J« ct the right-of-way to cancellation in 
a icordance with 5 169.20. 

B 189.17. Change of loeatten, 

if any change from the location de- 
s» ribed in the conveyance Instrument 
is found to be necessary on account of 
engineering difficulties or otherwise, 
a nendad maps and field notes of the 
n sw location shall be filed, and a right* 
o -way for such new route or location 
si tall be subject to consent, approval, 
tl ie ascertainment of damages, and the 
p lyment thereof, in all respects as in 
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the case of the original location. Be- 
fore a revised conveyance Instrument 
is issued, the applicant shall execute 
such Instruments deemed necessary by 
the Secretary extinguishing the right- 
of-way at the original location. Such 
instruments shall be transmitted by 
the Secretary to the office of record 
mentioned in 5 IBS, is for recording end 
filing, 

5169.18 Tenure of approved risOxUd- 
way greats. 

All rights-of-way granted under the 
regulations in this part 169 shall ba in 
the natura Df easements for the periods 
stated In the conveyance instrument. 
Except as otherwise determined by the 
Secretary and stated in the conveyance 
instrument, rights-of-way granted 
under the Act of February 5, IMS (62 
Stat. 17; 25 U.S.C. 323-328), for railroads, 
telephone lines, telegraph lines, public 
roads and highways, access roads to 
homesite properties, public sanitary 
and storm sewer lines Including sewage 
disposal and treatment plants, water 
control and use projects (including but 
not limited to dams, reservoirs, flow- 
age easements, ditches, and canals), 
oil. gas. and public utility water pipe- 
lines (Including pumping stations and 
appurtenant facilities), electric power 
projects, generating plants, switch- 
yards, electric transmission and dis- 
tribution lines (including poles, towers, 
and appurtenant facilities), and for 
service roads and trails essential to 
any of the aforestated use purposes, 
may be without limitation as to term 
of years; whereas, rights-of-way for all 
other purposes shall be for a period of 
not to exceed 50 years, as determined 
by the Secretary and stated in the con- 
veyance instrument. 

[37 FR 129S7, June 30. 19M. Redesignated at 47 
FR 13327. Mar. 30. 1882] 

S1S9.IV Renewal of right-of-way 
grants. 

On or before the expiration date of 
any right-of-way heretofore or here- 
after granted for a limited term of 
years, an application may be submitted 
far a renewal of the grant. If the re- 
newal involves no change in the loca- 
tion or status of the original right-of- 
way grant, the applicant may file with 
his application a certificate under oath 



of right-of-way 
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se ting out this fact, and the Sec- 
r« airy, with the consent required by 
SI 9.3, may thereupon extend the grant 
roi & like term of years, upon the pay- 
mi arc of consideration as set forthln 
SI i9-12. If any change in the size, type, 
or location of the right-of-way is In- 
volved, the application for renewal 
sh ill be treated and handled as in the 
case of an original application for a 
ri( bt-of-way. 

l!3».Sv Termination 
grants. 

All rights-of-way granted under the 
re julattons m this part may be termi- 
ni cad In whole or in part upon 30 days 
wirtten notice from the Secretary 
m died to the grantee at its Latest ad- 
drssa furnished in accordance with 
Si ».5(])'for any of the following causes: 

a) Failure to comply with any term 
or condition of the grant or the appli- 
es ale regulations; 

b) A nonuse of the right-of-way tor a 
consecutive 2-year period for the pur- 
pc Ht for which it was granted; 

c) An abandonment of the right-of- 
wsy. 

If within the 30-day notice period the 
grantee falls to correct tfie basis for 
te -miration, the Secretary shall issue 
■* appropriate instrument terminating 
^l?,„ right-of-way, Such Instrument 
sh ill be transmitted by the Secretary 
to the office of record mentioned in 
§ 1 S9.I5 for recording and filing. 
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KR 19803. Dec. 27, ISSt, as amended at 4S 
45910, July 8 T 1980. Redesigned at 47 PR 
13! 37, Mar. 30. 1982) 

§189,81 Condemnation aetioae jovolv 
ing iadividutOIy owned lands. 

rhe facts relating to any condemna- 
tion action to obtain a right-of-way 
mi er individually owned lands shall be 
retorted immediately by officials of 
eh: Bureau of Indian Affairs having 
Ki owledge of such facts to appropriate 
of leials Of the Interior Department so 
th k action may be taken to safeguard 
th 9 interests of the Indians, 

1 1 S&.22 Service lines. 

a) An agreement snail be executed 
bj and between tha landowner or a le- 
ge Lly authorised occupant or user of in- 
dividually owned land and the appli- 
es it before any work by the applicant 
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may be undertaken ca construct a serv- 
ice line across such land. Such a serv- 
ice line shall be limited in the case of 
power Unas to a Voltage of 14.5 kv. or 
lass except lines to serve irrigation 
pumps and commercial and industrial 
uses which shall be limited to 9 voltage 
not to exceed 34.5 kv. A service line 
shall be for the sole purpose of sup- 
plying the individual owner or author- 
ized occupant or user of land, including 
schools and churches, with telephone, 
water, electric power, gas. and other 
utilities for use by such owner, occu- 
pant, or user of the land on the prem- 
ises. 

(b) A similar agreement to that re- 
quired in paragraph (a) of this section 
shall be executed by the tribe or le- 
gally authorized occupant or user of 
tribal land and the applicant before 
any work by the applicant may be un- 
dertaken for the construction of a serv- 
ice line across tribal land. A service 
line shall be for the sole purpose of sup- 
plying an occupant or user of tribal 
land with any of the utilities specified 
in paragraph (a) of this section. No 
agreement undar this paragraph shall 
be valid unless its execution shall have 
been duly authorized In advance of con- 
struction by the governing body of the 
Indian tribe whose land is affected, un- 
less the contract under which the occu- 
pant or user of eha land obtained his 
rights specifically authorizes such oc» 
cupanc or user to enter into service 
agreements for utilities without fur- 
ther tribal consent. 

(c) In order to encourage the use of 
telephone, water, electric power, gas 
and other utilities and to facilitate the 
extension of these modern conven- 
iences to sparsely settled Indian areas 
without undue costs the agreement re- 
ferred to in paragraph (a) of this sec- 
tion shall only be required to include 
or have appended thereto, a plat or dia- 
gram showing with particularity the 
location, size, and extant of the Una. 
When the plat or diagram is placed on 
a separate sheet it shall bear the signa- 
ture of the parties. In case of tribal 
land, the agreement shall be accom- 
panied by a certified copy of the tribal 
authorization when required. 

(d) An executed copy of the agree- 
ment, together with a plat or diagram, 
and In the case of tribal land, an au- 
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thejnticatsd copy of the tribal author- 
iza Ion, when required, shall be filed 
wiijh the Secretary within 30 days after 
date of its execution. Failure to 
£ this requirement may result In 
removal of Improvements placed on 
land at the expense of the party re- 
nsible for the placing of such im- 
prcjvements and subject such party to 
payment of damages caused by his 
unauthorized act, 

§14 9.23 Railroads. 

(£) The Ace of March 2. 1889 (30 Stat. 
-as amended by the Acts of Feb- 
ruary 28, 1902 (32 Stat. 50). June 21, 1906 
(34 Stat. 330), and June 25, 1910 (36 Stat. 
85S; 25 U.S.C. 312—318); the Act of 
March 3, 1S7I ()8 Stat, 482; 43 U.S.C. 
934|; and the Act of March 3, 1909 (35 
Stit. 781), as amended by the Act of 
Mi y 6. 1910 (36 Stat. 349; 25 U.S.C. 320). 
authorise grants of rights-of-way 
an oss tribal, individually owned and 
Government-owned land, except in Che 
St ite of Oklahoma, for railroads, sta- 
tic n buildings, depots, machine shops, 
sic e tracks, turnouts, and water sta- 
tic os; for reservoirs, material or bal- 
lai c pits needed to the construction, re- 
pa r, and maintenance of railroads; and 
ftu the planting end growing of trees to 
protect railroad lines. Rights-of-way 
gr mted under the above acts shall be 
su (jiace to the provisions of this section 
as well as other pertinent sections of 
Ch 3 part 169. Excepc whan otherwise 
de srralned by the Secretary, rights-of- 
w:y for the above purposes granted 
un 3er the Act of February 5. 194B (62 
St it. 17; 25 U.S-C- 323-388), shall also be 
su jject to the provisions of this sec- 
tic n, 

b) Rights-of-way for railroads shall 
no t exceed 50 feet in width on each side 
of the centerline of the road, except 
wlcre there are heavy cuts and fills, 
wl en they shall not exceed 100 feet In 
wl fth on each side of the road. The 
rl| ht-of-way may include grounds adja- 
ce it to the line for station buildings, 
de sots, machine shops, &lda tracks, 
tu mouts, and water stations, not co ex- 
cesd 200 feet in width by a length of 
3,( 00 feet, with no more than one sta- 
tu n to be located within any one con- 
th mous length of 10 miles of road. 

e) Short spurs and branch lines may 
be shown on the map of the main line. 
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separately described by termini and 
length, Longer spurs and branch lines 
shall be shown on separate maps. 
Grounds desired for Station purposes 
may be indicated on the map of defi- 
nite location but separate plats must 
be tiled for such grounds. The maps 
shall show ajtiy other line crossed, or 
with which connection is made- The 
station number shall be shown on the 
survey thereof at the point of intersec- 
tion. All intersecting roads must be 
represented In ink of a different color 
from that used for the line for which 
application is made. 

(d) Flats of railroad station grounds 
shall be drawn on a scale of 400 feet to 
an lnch> and must be filed separately 
from the line of route. Such plats shall 
show enough of the line of route to In- 
dicate the position of the tract with 
reference thereto,- Each station ground 
tract must be located with respect to 
the public survey as provided In S 169,6 
and all buildings or other structures 
shall be platted on a scale sufficiently 
large to show clearly thslr dimensions 
and relative positions. 

(e) If any proposed railroad is par- 
allel co, and within 10 miles of. a rail- 
road already built or in course of con- 
struction, it must be shown wherein 
the public interest will be promoted by 
the proposed road- Where the Inter- 
state Commerce Commission has 
passed on this point, a certified copy of 
Its findings must be filed with the ap- 
plication. 

CO The applicant must certify that 
the road As en be operated as a common 
carrier of passengers and freight. 

(g) The applicant shall execute and 
file. In duplicate, a stipulation obli- 
gating the company to use all pre- 
cautions possible to prevent forest fires 
and to suppress such fires when they 
occur, to construct and maintain pas- 
senger and freight stations for each 
Government townsite, and to permit 
the crossing, in a manner satisfactory 
to the Government officials in charge, 
of the right-of-way by canals, ditches, 
and other projects. 

(h) A railroad company may apply for 
sufficient land for ballast or material 
pits, reservoirs, or tree planting to aid 
in the construction or maintenance of 
the road. The authority to use any land 
for such purposes shall terminate upon 
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abandonment or upon failure to use the 
lai d for such purposes for a continuous 
pei iod of 2 years. 

5* 19.34 Railroads in Oklahoma. 

(a) The Act of February 28, 1902 (32 
Strc. 43), authorizes right-of-way 
gr; nts across tribal and individually 
ow ned land in Oklahoma. Rights-of- 
wsy granted under that act shall be 
su o'eftt to the provisions of this section 
as well as other pertinent sections of 
ths part 169. Except when otherwise 
Heairmined by the Secretary, railroad 
tit hts-of-way in Oklahoma granted 
ur iter the Act of February 5, 19*8 (62 
St at 17; 25 U.S.C. 323-32©. shall also be 
su 3jeet to the provisions of this sec- 
ti< m. 

b) One copy on tracing linen of the 
m ip of definite location showing the 
Hi ie of route and all lands included 
wl thin the right-of-way must be filed ' 
wfth the Secretary. When tribal lands 
involved, a copy of the map must 
alto be filed with the tribal council. 

[cj Before any railroad may be con- 
st ructed or any lands taken or con- 
demned for any of the purposes set 
So rth in section 13 of the Act of Peb- 
n ary 28, 1902 (32 Stat. 47), full damages 
si ail be paid to the Indian owners. 

[d) After the maps have been filed, 
tie matter of damages shall be nego- 
tiated by the applicant directly with 
tl e Indian owners. If an amicable set- 
tl sment cannot be reached, the amount 
tc be paid as compensation and dam- 
a| ;es shall be fixed and determined as 
pi ovided in the statute. If court pro- 
:^eding9 are Instituted, the facts shall 
reported immediately as provided iA 
69.21. 



S .89 .26 Oil and gas pipeline*. 

(a) The Act of March 11. 1804 (33 Stat. 
6!J. a» amended by the Act of March 2. 
1! 17 (39 Stat. 973? 25 U.S.C. 321), author- 
it ss right-of-way grants for oil and gas 
p palines across tribal, individually 
aimed and Government-owned land. 
1R Lghts-of-way granted under that act 
altall be subject to the provisions of 
tl us section as well as other pertinent 
si actions of this part 169. Except whan 
o herwiae determined by the Secretary, 
r; ghts-of-way granted for such purposes 
u lder the Act of February S, )94« (»2 
S Sat. 17; 25 U.S.C 323-328) shall also be 
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subject to the provisions of this sec- 
tlon. 

(b) Rights-of-way, granted under 
aforesaid Act of March n> 1904. as 
amended, for oil and gas pipelines, 
pumping stations or tank sices shall 
nor extend beyond a term of 20 years 
and may be extended for another period 
of not to exceed 20 years following the 
procedures set out in §169.19 of this 
part. 

(c) All oil or gas pipelines, including 
connecting lines, shall be buried a suf- 
ficient depth below the surface of the 
land so as not to interfere with cultiva- 
tion. -Whenever the line is laid under a 
road or highway, the right-of-way for 
which has been granted under an ap- 
proved application pursuant to an act 
of Congress, its construction shall ba in 
compliance with the applicable Federal 
and State laws; during- the period of 
construction, at i«ast one-half the 
width of the road shall be kept open to 
crave!; and. upon completion, the road 
or highway shall be restored to to 
original condition and all excavations 
shall be refilled. Whenever the line 
crosses a ravine, canyon, or waterway, 
it shall be laid below the bed thereof or 
upon such superstructure as will not 
interfere with the use of the surface. 

(d) The size of the proposed pipeline 
must be shown in the application, on 
the maps, and in the engineer's affi- 
davit and applicant's certificate. ITr* 
application and maps shall specify 
whether the pipe is welded, screw-joint, 
dresser, or other type of coupling. 
Should the grantee of an approved 
right-of-way desire at any time to lay 
additional line or Unas of pipe in the 
same trench, or to replace the original 
line with larger or smaller pipe, writ- 
ten permission must first be obtained 
from the Secretary and all damages to 
be sustained by the owners must be 
paid In advance in the amount fixed 
and determined by the Secretary. 

(e) Applicants for oil or gas pipeline 
rights-of-way may apply for additional 
land fcir pumping stations or tank 
sites. .The maps shall show clearly the 
location of ell structures and the loca- 
tion of ail lines connecting with the 
main line. Applicants, for lands for 
pumping stations or tank sites shall 
execute and file a stipulation agreeing 
as follows: 
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(1 Upon abandonment of the right' 
of-way to level all dikes, fire-guards, 
and excavations and to remove all con- 
crete masonry foundations, bases, and 
stnctural works and to restore the 
lam [ as nearly as may be possible to its 
ort| inal condition. 

(2 1 That a grant for pumping station 
or ank site purposes shall be subser- 
viei it to the owner's right to remove or 
aut lortze the removal of oil. gas, or 
othsr mineral deposits; and that the 
str ictures for pumping station or tank 
siti will be removed or relocated if nee- 
ess try to avoid interference with the 
exf loration for or recovery of oil, gas, 
or i ither minerals, 

CI Purely lateral lines connecting 
wit b. oil or gas wells on restricted lands 
ma^ be constructed upon filing with 
the Secretary a copy of the written 
cot sent of the Indian owners end a 
Wt sprint copy of a map showing the lo- 
cal ion of the lateral. Such lateral lines 
mi y be of any diameter or length, but 
mt st be limited to those used solely for 
thi transportation of oil or gas from a 
sirgle tract of tribal or Individually 
owned land to another lateral or to a 
bn nch of the main line. 

(j) The applicant, by accepting a 
plfeline right-of-way, thereby agrees 
th \z the books and records of the appli- 
es; it shall be open to inspection by the 
Secretary at all reasonable times, in 
or ler to obtain information pertaining 
in any way to oil or gas produced from 
tribal or individually owned lands or 
ot wr lands under the Jurisdiction of 
th 5 Secretary. 

i 1 S&M Telephone and telegraph Knee; 
iwdio, television, soad other commu- 
nications facilities. 

a) The Act of February 15, 1901 01 
Slat, 790), as amended by the Act of 
M irch 4, 1940 (54 Stat 41j 43 U.S.C. 9SS); 
th t Act of March 4, 1911 (36 Stat. 1263), 
at amended by the Act of Mey 87, 1952 
(6 1 Stat. 9$; 43 U.S.C. 961); and the Act 
of March 3. 1901 (31. Stat 1083; 25 U.S.C. 
31 >). authorize right-of-way grants 
a< roes tribal. Individually owned, and 
G> wernment-owned land for telephone 
aid telegraph lines and offices, for 
p< lea and lines for communication pur- 
p«ses, and for radio, television, and 
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other forms of communication trans* 
mitcing. relay, and receiving struc- 
tures and facilities, Rights-of-way 
granted under these acts shall be sub- 
ject to the provisions of this section as 
well as other pertinent sections of this 
part 169. Except when otherwise deter- 
mined by the Secretary, rights-of-way 
granted for such purposes under the 
Act of February 5, 1948 (B2 Stat. 17; 25 
U.S.C 323—328),' shall also be subject to 
the provisions of this section. 

(b) A right-of-way granted under the 
said Act of March 4, 1911, as amended, 
shall be limited to a term not exceed- 
ing 50 years from the date of the 
Issuance of such grant- 

(c) No right-of-way shall be granted 
for a width in excess, of 50 feet on each 
side of the centerllne, unless special re- 
quirements are clearly set forth in the 
application which folly Justify a width 
in excess of 50 feet on each side of the 
centerllne. 

(d) Applicants engaged in the general 
telephone and telegraph business may 
apply for additional land for office 
sites. The maps showing the location of 
proposed office sites shall be filed sepa- 
rately from those showing the line Of 
route, and shall he drawn to a scale of 
50 feet to an inch. Such maps shall 
show enough of the line of route to in- 
dicate the position of the tract with 
reference thereto. The tract shall ba lo- 
cated with respect to the public survey 
as provided in $ 168.8, and all buildings 
or other structures shall be platted on 
a scale sufficiently large to show clear- 
ly their dimensions and relative posi- 
tions. 

(e) Rights-of-way for poles and lines 
for communication purposes, and for 
radio, television, and other forms of 
communication transmitting, relay, 
and receiving structures and facilities, 
shall be limited to 200 feet on each side 
of the centerllne of such lines and 
poles; radio and television, and other 
forms of communication transmitting, 
relay, and receiving structures and fa- 
cilities shall be limited to an area not 
to exceed 400 feet by 400 feet, 

S189£7 Power projects. 

Ca) The Act of March 4, 1911 (36 Stat. 
1253), as amended by the Act of May 27, 
1952 (65 Stat. 85; 43 U.S.C. 961). author- 
izes right-of-way grants across tribal, 
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individually owned and Govemment- 
ownisd land for electrical poles and 
line; for the transmission and distribu- 
tion of electrical power. Rights-of-way 
grar ted under that act shall be subject 
co tl 10 provisions of this section as well 
as o iter pertinent sections of this part 
169. Except when otherwise determined 
by t he Secretary, rights-of-way grant- 
ed f ar such* purposes under the Act of 
Febi uary 5. 1948 (62 Stat. 17: 2S U.S.C. 
325-329) shall also be subject to the 
pro> islons of this section. 

(b All applications, other than those 
mac e by power-marketing agencies of 
the Department of the Interior, for au- 
thoi Ity to survey, locates, or commence 
construction work on any project for 
the generation of electric power, or the 
transmission or distribution of elec- 
tric U power of 66 kV or higher involv- 
ing Government-owned lands shall be 
referred to the Office of the Assistant 
Sec -etary of the Interior for Water and 
Pov er Resources or such other agency 
as i nay be designated for the area in- 
var r ed. for consideration of the rela- 
tion .snip of the proposed project to the 
power development program of the 
Uni ced States. Where the proposed' 
prq ecc will not conflict with the pro- 
gran of the United States, the Sec- 
reu try, upon notification to the effect, 
ma; ' then proceed to ect upon the ap- 
plication. In the case of necessary 
changes respecting the proposed loca- 
tioi I. construction, or utilization of the 
prq ect in order to eliminate conflicts 
wit l the power development program 
of che United States, the Secretary 
she LI obtain from the applicant written 
cor sent to or compliance with such re- 
quinements before caking further ac- 
tio] 1 on the application. 

(< ) A right-of-way granted under the 
sal 1 Act of March 4, 1911, as amended, 
she U be limited to a term not exceed- 
ing 50 years from the date' of the 
isst tahce of such grant. 

(iL) Rights-of-way for power lines 
she U be limited to those widths which 
ear be justified and in no event shall 
ew eed a width of 200 feet on each side 
of 1 he centerllne, 

. (« •) The applicant shall make provi- 
slo i. or bear the reasonable, cost (as 
may be determined by the Secretary) 
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of making provision, for avoiding In- 
ductive interference between any proj- 
ect transmission line or other project 
works constructed, operated, or main- 
tained by it on the right-of-way au- 
thorized under the grant and any radio 
Installation, telephone line, or other 
communication facilities now or here- 
after constructed and operated by the 
United States or any agency thereof. 
This provision shall not relieve the ap- 
plicant from any responsibility or re* 
quiramem. which may bo imposed by 
other lawful authority for avoiding or 
eliminating inductive Interference. 

(f) An applicant for a right-of-way for 
a transmission line across Govern- 
ment-owned lands' having a voltage of 
66 kV or more must, in addition to the 
stipulation required by §169,$. execute 
and file with its application a stipula- 
tion agreeing to accept the rtght-of-. 
way grant subject to the following con- 
ditions: 

(1) The applicant agrees chat, in the 
event it becomes necessary for the 
United States to acquire the appli- 
cant's transmission line or facilities 
constructed on or across such right-of- 
way, the United States reserves the 
tight to acquire such line or facilities 
at a sum to be determined upon by a 
representative of the applicant, a rep- 
resentative of the Secretary of the In- 
terior, and a third representative to be 
selected by the other two for the pur- 
pose of determining the value of such 
property thus to be acquired by the 
United States. 

(Z) To allow the Department of the 
Interior to utilize for the transmission 
of electrical power any surplus capac- 
ity of the line in excess of the capacity 
needed by the holder of the grant for 
the transmission of electrical power in 
connection with the applicant's oper- 
ations, or to increase the capacity of 
the line at the Department's expense 
and to utilize the increased capacity 
for the transmission of electrical 
power. Utilization by the Department 
of surplus or increased capacity shall 
be subject to the following terms and 
conditions: 

(1) When the Department desires to 
utilize surplus capacity thought to 
exist In a line, notification will be 
given to the applicant and the appli- 
cant shall furnish to the Department 
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witiin 30 days a certificate stating 
whi ither the line has any surplus capac- 
ity not needed by the applicant for the 
transmission of electrical power in 
cotnection with the applicant's oper- 
atl ms. and, if so, the extent of such 
sui alus capacity. 

(1 1) In order to utilize any surplus ce* 
pa< lty certified by the applicant to be 
avi liable, or any Increased capacity 
pre vided by the Department at its own 
eqense, the Department may inter- 
cot neet its transmission facilities with 
the applicant's line in a manner con- 
for nable to approved standards of 
pre ctice for the interconnection of 
trs remission circuits. 

{ li) The expense of Interconnection 
wl! I be borne by the Department, and 
th< Department will at all times pro- 
vie e and maintain adequate switching, 
relaying, and protective equipment so 
as to insure that the normal and effi- 
clc at operation of the applicant's line 
wl 1 not be impaired. 

(Iv) After any interconnection Is 
co Apleted, the applicant shall operate 
an 1 maintain Its line in good condi- 
tic n; and. except in emergencies, shall 
mi lutein in a closed position aB con- 
ne :tions under the applicant's control 
be ween the applicant's line and the 
interconnecting facilities provided by 
th i DapCTtmnnt. 

I v) The interconnected power sys- 
tem lis of the Department and the appli- 
es it will be operated in parallel* 

vi) The transmission of electrical 
po wer by the Department over the ap- 
pl: cant's line will be effected in such 
m inner and quantity as will not tater- 
fei e unreasonably with the applicant's 
us ; and operation of the line In accord - 
an ;e with the applicant's normal oper- 
at ng standards, except that the De- 
pa rtment shall have the exclusive right 
to utilize any increased capacity of the 
lit e which has been provided at the De- 
pa -tment'e expense. 

vll) The applicant will not be obli- 
ge ced to allow the transmission over 
its line by the Department of electrical 
power to any person receiving service 
ftx <m the applicant an the date of the i 
filing of the application for a grant, 
otver than persons entitled to statu- 
te y preference In connection with tihe 
diitrlbution and sale of electrical 
pc wer by the Department. 
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(vlii) The Department will pay to the 
applicant an equitable share of the 
total monthly cost of maintaining and 
operating the part of the applicant's 
line utilized by the Department for the 
transmission of electrical power, the 
payment to be an amount in dollars 
representing the same proportion of 
the total monthly operation and main- 
tenance cost of such part of this line as 
the maximum amount in kilowatts of 
the power transmitted on a scheduled 
basis by the Department over the ap- 
plicant's line during the month bears 
to -the total capacity in kilowatts of 
that part of the line. The total month- 
ly cost may include interest and amor- 
tization, in accordance with the system 
of accounts proscribed by the Federal 
Power Commission, on the applicant's 
net total investment (exclusive of any 
investment by the Department) in the 
part of the line utilized by the Depart" 
ment 

(Ix) If, at any time subsequent to a 
certification by the applicant that sur- 
plus capacity is available for utiliza- 
tion by the Department,, the applicant 
needs for the transmission of electrical 
power in connection with its oper- 
ations the whole far any part of the ca- 
pacity of the line theretofore certified 
as being surplus to its needs, the appli- 
cant may modify or revoke the pre- 
vious certification by giving the Sec- 
retary of the Interior 30 months' no- 
tice, in advance, of the applicant's in- 
tention in this respect, After the rev- 
ocation of a certifteata, the Depart- 
ment's utilization of the particular line 
will be limited to the increased capac- 
ity, if any. provided by the Department 
at its expense. 

(x) If. during the existence of the 
grant, the applicant desires reciprocal 
accommodations far the transmission 
of electrical power . over the inter- 
connecting system of the Department 
to its line, such reciprocal accommoda- 
tions will be accorded under terms and 
conditions similar to tiiose prescribed 
in this paragraph with respect to the 
transmission by the Department of 
electrical power over the applicant's 
line. 

<Xl) The terms and conditions pre- 
scribed in this paragraph may be modi- 
fied at any time by means of a supple- 
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mehtal agreement negotiated between 
tlu applicant and the Secretaiy of the 
Int arlar or hi* designee. 

(5) Applicants may apply for addi- 
ttc nol lands for generating plants and 
appurtenant facilities. The lands de- 
sir sd for such purposes may be irvdl- 
cai ed on the maps showing the definite 
location of the right-of-way, but sepa- 
rai e maps must be filed therefor. Such 
nu ps shell show enough of the line of 
route to Indicate the position of the 
tract with respect to said line. The 
tn ct shall be located with respect to 
th > public survey as provided in § 169.8. 
an 3 all buildings or other structures 
sh kil be platted on a scale sufficiently 
lai ge to show clearly their dimensions 
anjd relative positions. 



[33 
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FF 13B03, bee- 27, 1968, as amended at IS 
14660, June «, 1973, Redesignated at 41 FR 



lEp?, Mar. 30, 1982] 

flta&SS Public highways. 

a) The appropriate State or local au- 
thsrities may apply under the regula- 
tions in this part 169 for authority to 
op en public highways across tribal and 
in lividually owned lands In accordance 
with State laws, as authorized by the 
A. X of March 3, 1901 (31 Stat. 1084; 25 
US.C.3H). 

b) In lieu of making application 
ui der the regulations in this part 109, 
tt e appropriate State or local authort- 
ti is in Nebraska or Montana may, upon 
compliance with the requirements of 
xi e Act of March 4, 1915 (38 Stat- 1188). 
la y out and open public highways in ac- 
cc rdance with the respective laws of 
tl ose States. Under the provisions of 
t* at act, the applicant must serve the 
S icretwy with notice of intention to 
o] an the proposed road and' must sub- 
m It a map of definite location on trac- 
ir g linen showing the width of the pro- 
pi sed road for the approval of the Sco- 
re tary prior to the laying out and 
O) enlng of the road. 

(c) Applications for public highway 
rJ jhts-of-way over and across roadless 
and wild areas shall be considered In 
a icordance with the regulations con- 
to lned in part 265 of this chapter. 
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PART 170— ROADS OF THE BUREAU 
OF INDIAN AFFAIRS 



Sec. 
170.1 
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170,3 
170.4 
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roalds which cross Agency boundaries of 
jut isdictiorv. 
(i ' 



Construction and Maintenance of roads Dr , 



Purpose. 

Definitions. 

Construction and improvement. 
Approval of rood construction activi- 
ties. 
1 70.4a Selection * of road construction 

projects. 
170,4b What formula will felA use to dis- 
tribute $85 million of fiscal year 20Q3 In. 
4ten Reservation Roafis Progrem funds? 

170.5 Right-of-way. 

170.5a Employment of InOiahs. 

170.6 KialnteAmww of TndHan roads. 
170.1a Contributions from tnb»*. 

170.7 CoopertTlfin with States. 

170.8 Useofroe**, 

170.9 Readiest and wild areas. 

PUBLIC HEARINGS ON ROAD PROJECTS 

170. 10 Purpose and objectives. 

170.11 Criteria. 

170.1Z Need tor public hearing determined. 

170.13 Notice Of road construction projects. 

170.14 Notice of public hearing, 

170.15 Record of hearing proceedings- 

170.16 Conducting the public hearing. 
(70.17 Written statements. 

170.18 Haarlng statement. 
170.18 Appeals. 

AUTHORITY: 36 Sort, 861; 78 Stat. 24], *53. 
257; 4S Sl«. 7M (25 U.S.C. 47: 42 V15.C. 
ZOOOatb), 2O0Oe-2(l); S3 U.S.C. 101(a). «». 3*8). 
unless otherwise noted, 

SOURCE: Sections 170.1 to 170 JS, 39 PR 2713Z, 
July M, 1874, unless otherwiM noted. Redes- 
ignated at 47 PR 1332T, Mw. 30. 19SZ. 

Construction and Maintenancb op 
roads 

§170.1 Purpose. 

The regulations In this pare, govern 
the planning, design, construction, 
maintenance and general administra- 
tion of certain Indian reservation roads 
and bridges. 

$170.8 DefiolHop*. 

As used in this part: 

(a) Commissioner means the Connrus- 
sioner of Indian Affairs, 

(b) Superintendent means the. Agency 
Superintendent at all locations, with 
the exception that at the Navajo Res- 
ervation this term shall mean the* Area 
Director or bis designated representa- 
tive for public hearings on arterial 



r) state means a State or territory 
jolltlcal subdivision thereof. 
(D Indian Reservation Roads and 
Br. dges mean? roads and bridges that 
an located within or provide access to 
an Indian reservation or Indian trust 
lax d or restricted Indian land which is 
no ; subject to fee title alienation with, 
ou : the approval of the Federal Gov- 
en iment, or Indian and Alaska Native 
vU Lages. groups or communities in 
wr Utah Indians and Alaskan Natives re- 
sit e, whom the Commissioner has de- 
tai mined are eligible for services gen- 
er illy available to Indians under Fed- 
er il lews specifically applicable to ln- 
di ma, (23 U.S.C. 101(a)) 

m) Indian and Alaskan Native Villages, 
gr Mips, or communities in which Indian 
or Alaska Natives reside means villages, 
gcrnps or communities or portions of 
vl lages. groups, or communities in 
wl lich the majority of the residents are 
In iians or Alaska Natives. 

f), Federal-Aid Indian Road Sysosn 
msans those Indian reservation roads 
ai 4 bridges for which financial aid for 
construction is available only from 
sr. eciflc appropriations of Federal funds 
tl erefor and which are designated by 
tl e Bureau of Indian Affairs and the 
F ideral Highway Administration- This 
tx rm does not include roads or bridges 
oi l Indian reservations for which finan- 
el al aid for construction and improve, 
n ent is available to a State under the 
F sderalrAid Highway Act. (46 Scat, 750) 
(g) Construction means supervising, 
ir specting, actual building, and all ex- 
p anses incidental to the construction 
a id improvement of roads and bridges 
ii eluding the elimination of roadway 
h izards and the acquisition of rights- 
Orway. 

(h) Maintenance means the act of pre- 
s srving the entire roadway. Including 
surface, shoulders, roadsides, struc- 
© ires, and the necessary traffic control 
d wlces as nearly as possible in the as~ 
b nit condition and to provide services 
fur the satisfactory and safe use of 
s ich roads. 



ih.70.3. Constraotton and improvement. 

■Subject to the availability of -appro- 
driatio ns for Indian reservation roads 
e ad bridges and any other contribution 
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of State or Indian tribal lands, the 
Commissioner shall plan, survey, de- 
sign and construct roads, on the Fed- 
eral-Aid Indian Road System to pro- 
vide en adequate system of road facili- 
ties serving Indian lands. 

§170 A Approval of road construction 
activities. 

The Secretary of Transportation or 
his authorized 'representative shall ap- 
prove the location, type, and design of 
all projects on the Federal-Aid Indian 
Road System before any construction 
expenditures are made. All such con- 
struction shall be under the general su- 
pervision of the Secretary of Transpor. 
tation or his authorised representative. 

(23 U.S.C. 208) 

fi 170.4a Selection of road eoBStructina 
projects. 

The Commissioner, who is respon- 
sible for the planning! surveys and de- 
sign, shall keep the appropriate local 
tribal officials informed of all tech- 
nical information relating to the 
project alternatives of proposed road 
developments. The Commissioner shall 
recommend to the tribe those proposed 
road projects having the greatest need 
as determined by the comprehensive 
transportation analysis. Tribes shall 
then establish annual priorities for 
road construction projects. Subject to 
the approval of the Commissioner, the 
annual selection of road projects for 
construction shell be performed by 
tribes, Funds available for the con- 
struction of roads on the Federal-Aid 
Indian Road System shall not be used 
for the capital improvement t» pri- 
vately-owned property. (39 Stat. 355) 

S 170.4b What formate will BIA ve to 
distribute $0B ntflliou of fiscal wur 
. 2003 Indian Reservation Roads Pro- 
gram funds? 

On January is. zoos we will distribute 
525 million of fiscal year 2003 IRR Pro- 
gram funds authorized under Section 
1115 of the Transportation Equity Act 
for the Zlst Century. Public Law 105- 
17B, 112 Stat. 154, We will distribute the 
funds to Indian . Reservation Roads 
projects on or near Indian reservations 
using the relative need formula estab- 
lished and approved in January 1993. 
The formula has been modified to ac« 



§ 170Sa 

couht for non-reporting States by in- 
sering the latest data reported for 
the ie states for use in the relative need 
formula process. 



=K IMS. Jan. 8, 2003] 

E SFBCTJVE DATE NOTO: At 68 PR 1005, J«W. 
0, i m, S 170.4b was addad, effective Jan. 13. 
2WJ through Sept. 30, 2009. 

fl4o.B RiKbt-ol'-w«y, 

( i) The procedure for obtaining per- 
mi tsion to survey and for granting any 
ne «ssary right-of-way are governed by 
pa x 169 of this chapter. Tribal consent 
as required under 5169.3(a) may be 
mi de by public dedication Where prop- 
er tribal authority exists. Before any 
wt rk is undertaken for the construc- 
ts n of road projects, the Commissioner 
sh all obtain the written consent of the 
Iniian landowners. Where an Indian 
hi s an Interest in tribal land by virtue 
of a land use assignment, such consent 
stall be obtained from both the land- 
h« lder of the assignment and the In- 
di an tribe. Right-of-way easements are 
tc be on a form approved by the Conv 
n isaloner. 

(b) If it appears that the. road might 
b< i transferred to the tribe, the counry 
oi the State within 10 years, then be- 
ft re such construction is undertaken. 
ri ght-of-way easements for the project 
si lall be Obtained in favor of idie United 
S eates. its successors and assigns, with 
ti is right to construct, maintain, and 
r spair improvements thereon and 
t lereover, for such purposes and with 
t la further right in the United States, 
1 3 successors and assigns, to transfer 
t le right-of-way easements by assign- 
ii tent, grant or otherwise. 

$ 170,5a Employment Of Indians, 

The Bureau of Indian Affairs road 
f rogram shall be administered In such 
i way as ,co provide training and «n- 
[loyment of Indians, The Commis- 
s loner may contract with tribes and In- 
i lan-owned construction companies, or 
1 ho Commissioner may purchase mate- 
i iols, obtain equipment and employ In- 
i Ian labor in the construction and 
i naintenance of roads- 
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S 170.6 Maintenance of Indian roads. 

The administration and maintenance 
of Indian reservation roads and bridges 
Is basically a function of the local Gov- 
ernment. Subject to the availability of 
funds, the Commissioner shall main- 
tain, or cause to be maintained, those 
approved roads on the Federal- Aid In* 
dian Road System. The Commissioner 
may also maintain roads not on the 
Federal-Aid Indian Road System if 
such roads meet the definition of "In- 
dian reservation road and bridges" and 
are approved for maintenance by the 
Commissioner. No funds authorized 
under 23 U-S.C. 208 are available for the 
maintenance of roads. 

fi 170.6a Contributions from tribes. 

The Commissioner may enter Into 
agreements with an Indian tribe far a 
contribution from' its tribal funds for 
the construction or maintenance of 
roads governed by regulations of this 
part, However, che tribe must be able 
to make such contributions without 
undue impairment of the necessary 
tribal functions. 

1 170.7 Cooperation wlttt States, 

The Commissioner may enter into an 
agreement wi,th the State for coopera- 
tion in the construction and the main- 
tenance of certain Indian reservation 
roads and bridges, especially at those 
locations where road projects serve 
non-Indian land as well as Indian land. 

(23 U.S.C. 208(d); 23 U,S,C,3Q8(b}} 

HWJ Use of roads. 

(a) Free public use is required on 
roads eligible for construction and 
maintenance with Federal funds under 
this part. When required for public 
safety, fire prevention or suppression, 
or fish or game protection, or to pre- 
vent damage to unstable roadbed, the 
Commissioner may restrict the use of 
them or may close them to public use. 

(b) The Commissioner shall conduct 
engineering and traffic analysis in ac- 
cordance with established traffic engi- 
neering practices and determine the 
necessary maximum speed limit, max- 
imum vehicular weight limit and other 
needed regulatory signs for roads 
which he maintains, The Commissioner 
shall make recommendations to local 



Gov Tnment 



toed 
Indi 
the 



Indl ui 



officials, who are author- 
ed enact and enforce ordinances on 
lands, of his determination of 
heeded regulatory signs. Such regu- 
lato y signs as are authorized by estab- 
lish d ordinances shall be erected by 
Commissioner. At locations under 
Jurisdiction of the Court of Indian 
the Commissioner shall erect 
regulatory signs as he determines 
needed. 
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5 17#~S Roadless and wild areas, 

ftiads passable to motor transpor- 
tatiEin shall not be constructed under 
regulations in this part within the 
of the roadless and wild 
areis established in part 265 of this 
cha star. 

PfJBUC HEARINGS ON ROAD PROJECTS 

AdraofdTY: 45 Stat. 750; 25 V.S.C. 3lSe. In- 
ters ret pr apply see. 6. 49 Scat. 1521. as 
amis tided,- 25 U.S.C. 3Ilb. 

St URCE: Section* 170.10 to 170.19, 99 FR 
1273 I, Apr. 6. 1974, unless otherwise noted. 
Red sslgnoted at 47 FR l33Z7,'Mae. 30. 1662. 

1 17 ).10 Purpeea and objectives. 

Tie regulations in this subpart gov- 
ern the calling and conducting of pub- 
lic le&rings on Bureau of Indian Affairs 
roa i projects beginning with road 
prq sets scheduled to begin construe- 
tioi i in Fiscal Year 1975. and thereafter. 
In sirder to promote coordination and 
comprehensive planning of construc- 
ts i activities on Indian reservations, 
the objectives for conducting public 
hen rings on proposed road projects are 
to: 

(i) Inform interested persons of the 
road proposals which affect them and 
allow such persons to express their 
vie vs at those stages of a project's de- 
vel>pment when the flexibility to re- 
spe nd to these views still exists. 

C i) Insure tnat road locations and ds- 
sig is are consistent with the reserva- 
tio is' objectives and with applicable 
Fe< leral regulations. 



*1 



each 
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041 Criteria. 

public hearing shall be held for 

project that: 

Is a new route being constructed. 
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(b) Would significantly change the 
layout or function of connecting or re- 
lated coeds or streets, 

(c) Would have an adverse effect upon 
adjacent real property, ar 

(d) Is expected to be of a controver- 
sial nature. 

$ 170.12 Need for public be&iring deter- 
mined* 

The Superintendent will call a meet- 
ing of representatives feom the tribe, 
the bureau of Indian Affairs, and other 
appropriate agencies to determine for 
each road project If a public hearing is 
needed. The determination will be 
based on the criteria given in $170.11. 
More than one public hearing may be 
held for a project if necessary. 

§170.13 Notice of *oad construction 
projects. 

When no public hearing is scheduled 
for a road construction project, notice 
of the road construction project must 
be given at least 90 days before the 
date construction is scheduled to 
begin. Such notice should give the 
project name and location, the type of 
improvement planned, the date con- 
struction Is scheduled to start, and the 
name and address of the office where 
more Information can be obtained. The 
notice should be posted or published as 
determined by the Superintendent. 

8 170.14 Notice of public heating. 

Notice will be given to inform the 
local public of the scheduled hearing. 
The notice should give the date, time, 
and place of the scheduled hearing! the 
project location: the proposed work to 
be done; the place where the prelimi- 
nary plains may be reviewed; and the 
place where more information on the 
project can be obtained. The notice 
should be posted or published as deter- 
mined by the Superintendent. Notice 
should be given at least 15 days before 
the scheduled date of the public hear- 
ing and again, at least S days before 
the hearing date, 

$170.15 Record of hearing pro- 
oeedinrs. 

A record of the hearing shall be 
made. The record shall include written 
statements submitted at the hearing or 
within 5 days following the hearing. 



S 170.1$ 

S17K18 Conducting the public \\**x- 
'mf. 

Ob > The Superintendent will appoint a 
trtt al or Bureau of Indian Affairs offi- 
cial to preside at the public hearing 
and to maintain a medium for free and 
ope i discussion designed to reach early 
anc amicable resolution of issues. 

(t) The Superintendent shall be re- 
ap© isible for maintaining a record of 
the hearing and shall nuke arranga- 
mei its for appropriate officials to be 
pre tent at the hearing to be responsive 
to < ueations which may arise. 

(< ) The purpose of the hearing and an 
ag« rida of items to be discussed should 
be presented at the beginning of the 
net ring. It should be made dear at the 
h«E ring that the tribal chairman or his 
des Ignated roads committee are the of- 
fici als responsible for setting resarva- 
tio i roadjpriorttles and considering the 
me -its or one road project over an- 
otr er. Sufficient maps and project 
pla is will be available at the hearing 
for public review. The hearing audience 
she uld be informed of the Bureau's 
ros & construction and right-of-way ac- 
ou] iitton procedures on reservations. If • 
th< project will require relocating rest- 
deices or businesses. Information on 
rel ication services and authorized pay- 
me tuts will be given. 

iV 0.17 Written statements. 

V Written statements may be sub- 
mi ted as well as oral statements made 
at the public hearing. Written state- 
ments may also be submitted during 
the 5 days following the hearing- 



9 Vf 0.18 Hearing; statesunt. 

significant issues develop at the 
pu&Uc hearing which remain unre- 
sol red. Che Superintendent will issue a 
hei ring statement summarizing the re- 
am is of the public hearing and his de- 
tec minatlon as to the further action to 
be taken in connection with the pro- 
poied project. The hearing statement 
shs 11 be issued within 20 days of the 
dai e of the public hearing. The hearing 
bce cement will be posted at the place 
wh sre the hearing was held, and shall 
be sent to interested persons upon re- 
qui st. The hearing statement will out- 
lin s procedures whereby the determine- 
tic i may be appealed. 
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§170.19 Appeals. 

Any determination concerning the 
proposed road project may be appealed 
In accordance with the procedures sec 
forth In part 2 of this title, 

PARM71— OPERATION AND 
MAINTENANCE 



m,i 
m.3 

171.4 
171.S 
171.6 



Admlnlstratton. 

Irrigation season. 

Domestic and stock water. 

Farm units. 

Delivery points. 

Distribution and apportionment of 
water. 
171.T Application for and record of deliv- 
eries of irrigation water. 
171 J Surface drainage. 
171.9 Structures. 
1T1.IB Fencing. 
1T1.U Obstructions. 

171.12 Rights-of-way. 

171.13 Crops and etnttstJcal reports. 

171.14 Carnage agreements and water right 
applications. 

17115 Leaching water, 

171.16 Excess water. 

171.17 Delivery of water, 

171, IV Service or farm ditches, 

171, IS Operation *nd maintenance ausessv 

merits. 

171.20 Water users* ledgers, 

171.21 Health and sanitation. 

171.22 Complaint?, 
171.Z3 Disputes. 

AUTHORITY: Sees. 1. 3. 36 Stat. 270, 272, as 
amended: 25 U.S.C. SB5. Sec. 171.4(b) also 
issued under 34 Stat. 1024, W Stat. 583, and 68 
Scat. 1026. Sees. 171.4(a). 171.4(c). 171.16(b), 
and 171.17(f) also Issued undtt- bee. 11, 39 S»t. 
142. 

Source; 42 FR 30362, June 14, 1977, unless 
otherwise noted. Redesignated at 47 FR 13327, 
Mar. 30, 19H2- 

§171.1 Administration. 

(a) The Agency Superintendent, Proj- 
ect Engineer or such official as author- 
ized by the Ares Director is Che Officer- 
in-Charge of those Indian Irrigation 
Projects or units operated or subject to 
administration by, the Bureau of Indian 
Affairs, whether or not each project or 
unit is specifically mentioned in mis 
pare. The Officer- ln-Cherge is fully au- 
thorised to administer, carry out, and 
enforce these regulations either di- 
rectly or through employees designated 
by him. Such enforcement includes the 
refusal to deliver water. 
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(3) The Offlcer-in-Cherge Is author- 
iw d to apply to irrigation subsistence 
un its or garden tracts only those regu- 
laiions in this part which in hisjudg- 
m< nt would be applicable hi view of the 
sis e of the units and the circumstances 
un ler which they are operated. 

Ic) The Officer-in-Chaurge is respon- 
sil le for performing such work and 
ta cing any action which in his Judg- 
m< ant Is necessary for the proper oper- 
at on. maintenance and administration 
of the Irrigation project or unit. In 
mi iking such Judgments, the Officer-in- 
Charge consults with water users and 
thsir representatives, and with tribal 
co-incll representatives, and seeks ad' 
vt re on matters of program priorities 
ami operational policies. The Officer- 
in Charge will be guided by the basic 
re luirernent that the operation will be 
so administered as to provide the rnax- 
in urn possible benefits from the 
project's or unit's constructed fedLu 
tiis. The operations will insure safe, 
eeinomlca}, beneficial, and equitable 
us: of the water supply and optimum 
ws ter conservation. 

d) The Secretary of the Interior ro- 
se *w«s the right to exorcise at any time 
al . rights, powers, and privileges given 
hi » by law, and contracts with irriga- 
cli m districts within Indian Irrigation 
Pi ejects. Close cooperation between 
tli t Indian tribal councils, the project 
w: iter users and the Qfflcer-in-Charge 
is necessary and will be to the advan- 
ta je of the entire project. 

e) The Area Director, or his dele- 
gsted representative, is authorized to 
fi: : as well as to announce, by notice 
pi blished in the FEDERAL, REGISTER, 
rjh s annual operation and maintenance 
assessment rates for the irrigation 
pr ejects or units within his area of re- 
ep insibillty. In addition to the rates, 
ti a notices will include such informa- 
tion aa is pertinent to the assessment, 
payment, and collections of the 
cl antes including penalties and duty of 
w) iter. 

fj The rates will be based on a care- 
fu ly prepared estimate of the cost of 
rjr s normal operation and maintenance 
of the project. Normal operation and 
m lintenance is defined for this purpose 
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